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Dear Honourable Minister Tassi: 

RE: PUBLIC CONSULTATION ON GIG WORK IN CANADA 

 

We are pleased to provide these submissions in response to your consultation on gig work in 

Canada.  

We begin with three observations.  

It is by now trite to observe that the COVID-19 pandemic exposed the inadequate floor of 

protections for gig workers and other Canadian workers improperly or unlawfully denied 

employment status and the workplace protections that come with it.  

It is also important to observe that the cost of the misclassification of these workers has been 

borne in part by the public through billions of dollars of loss of tax and other revenues and in 

payments under the Canada Emergency Response Benefit to misclassified workers who were 

ineligible for employment insurance benefits when the COVID-19 pandemic hit.  

Finally, employee misclassification is nothing new, and the problems facing gig workers today 

mirror those facing other workers in Canada for generations. We believe that the COVID-19 

pandemic has created an important moment for your government to address and resolve these 

long-standing inequities. 
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Our submissions focus on the steps your government should take to improve labour protections 

for gig workers – and all workers who are or are at risk of being misclassified as independent 

contractors. Our submissions are simple and direct: the test for determining an employer-

employee relationship should be clarified and simplified to match modern working conditions, 

and the law should be enforced. The second point is straightforward. Your government should 

proactively enforce the law to ensure that gig employers are making their proper contributions 

pursuant to the Employment Insurance Act and the Canada Pension Plan, that gig workers are 

receiving proper employment insurance and Canada Pension Plan benefits, and that those gig 

workers whose employment falls within the federal jurisdiction are receiving their basic 

protections under the Canada Labour Code. 

Equally as importantly, as detailed below, your government should enact amendments to the 

Employment Insurance Act, the Canada Pension Plan, and Parts II and III of the Canada Labour 

Code to simplify and clarify the test for employment status under these acts.  

The reason for these amendments is manifest: we are confident that countless gig workers are or 

should properly be classified as employees under current law. However, the determination of 

employment status in Canada involves complicated, multi-factoral tests which place the burden 

on workers themselves to challenge and prove their status. Gig employers know that most 

workers will not have the time or resources or power to able to undertake this challenge. Based 

on our experience representing workers in a wide variety of contexts, from the construction 

industry to the banking industry to the food delivery industry, we are confident that the 

misclassification of gig workers and others in our economy as so-called independent contractors 

is systematic and widespread.  

Fortunately, simplifying and clarifying the employment status of gig workers and other 

misclassified workers for the purposes of the Employment Insurance Act, the Canada Pension 

Plan, and Parts II and III of the Canada Labour Code is as easy as ABC – or the ABC test, to be 

more precise.  

The “ABC test” provides that a worker is an employee unless the hiring entity can establish that 

A) the worker is free from its control, both factually, and under the terms of the contract for 

performing the work; B) the worker performs work outside the usual course of its business; and 

C) the worker is customarily engaged in an independently established trade, occupation, or 

business of the same nature as that involved in the work performed. This is a simpler, clearer test 

for the presence of an employer-employee relationship. It places the onus on the party with the 

power to define the relationship itself, and contains simple, clear criteria to meet.  



 

 

- 3 - 

 

 

 
 

The ABC test also typically contains a business-to-business exemption recognizing that bona 

fide business contracting relationships are not employment relationships. This preserves existing 

business to business relationships, and again provides clear criteria to meet.   

A draft bill containing our proposed amendments to the Employment Insurance Act, the Canada 

Pension Plan, and Parts II and III of the Canada Labour Code to enshrine the ABC test is 

enclosed for your reference.  

The strength of the ABC test is that it provides predictability and clarity to workplace parties. 

What is more, by shifting the onus on employers to establish that individuals are not employees, 

it removes some of the key barriers employees face in enforcing their rights. The ABC test is a 

proven approach to resolving these issues and is already used to determine employment status in 

many jurisdictions across the United States. 

These proposed changes to Employment Insurance Act and the Canada Pension Plan would 

improve the working lives of all employees in insurable and pensionable employment 

irrespective of whether they may fall within federal or provincial jurisdiction for employment 

purposes. With respect to employment insurance in particular, it would provide gig workers with 

a critical floor of protection and stability that was sorely missing when shocks like the COVID-

19 pandemic or Foodora’s sudden decision to leave Canada took place.  

Just as importantly, it has long been recognized in Canada that federal leadership can serve as a 

model for provincial legislatures to emulate across the country. These reforms will tangibly 

improve the working lives of gig workers and others in Canada. The time is now for these 

changes.  

As a closing point, we urge you in the strongest terms possible to resist any calls to provide 

exemptions or special loopholes that would deny gig workers employment status and the same 

rights and benefits as other employees across Canada, such as those proposed by Uber. Your 

government should be loathe to adopt these sorts of proposals which disadvantage not only gig 

workers but Canadian employers who play by the rules. History will reflect poorly on politicians 

that entrench gig workers’ status as a sub-minimum wage underclass. Gig workers around the 

world are fighting for employment status and fairness at work – and winning. Your government 

should follow the lead of courts and governments around the world by clarifying gig workers’ 

status as employees, and not pull the floor out from under them by denying gig workers 

minimum protections to which all other employees are entitled. 

 

 

https://www.uber.com/en-CA/newsroom/a-modern-approach-to-app-based-work-in-canada/
https://www.uber.com/en-CA/newsroom/a-modern-approach-to-app-based-work-in-canada/
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Sincerely, 

 

Steven Barrett 

 

 
Ethan Poskanzer 

 

 
Simon Archer 

 

 
Joshua Mandryk 
JM/eg:cope343 
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SUMMARY 

The Act amends the Employment Insurance Act, the Canada Pension Plan and Parts II and III of 

the Canada Labour Code to modernize and simplify the test to determine if a person is an 

“employee” for the purposes of those statutes.  

The Act enshrines a new, simplified three-part test to determine if a person is an “employee” that 

is responsive to modern workplace conditions.  

The new test ensures that gig workers and other workers are not misclassified as independent 

contractors for the purposes of the Employment Insurance Act, the Canada Pension Plan and 

Parts II and III of the Canada Labour Code. 

The test establishes that a person who performs work for another person and who is directly or 

indirectly remunerated by a second or other person for that work is deemed to be an employee of 

the second or other person, unless the second or other person can establish that the following 

three conditions are met: the first person is not under the direct or indirect control or direction of 

the second or other person in connection with the performance of the work, the first person 

performs work outside of the usual course of business of the second or other person, and the first 

person is engaged in an independently established trade, occupation, or business of the same 

nature as that involved in the work performed. All three conditions of this test must be satisfied 

by the second or other person in order for the first person to not be considered an employee for 

the purposes of the legislation. 

The Act sets outs an exemption from the application of the test for bona fide business-to-

business contracting relationships that sets out the criteria that must be satisfied for the 

exemption to apply.  

The Act amends section 5 of the Employment Insurance Act to include the new test for the 

purpose of determining insurable employment. 

The Act amends section 7 of the Canada Pension Plan to include the new test for the purpose of 

determining pensionable employment.  

The Act amends Part II and III of the Canada Labour Code to include the new test for the 

purpose of the employment standards and occupational health and safety under the Code.   

 

 

 

 

 

 



 

 

 
Second Session, Forty-third Parliament, 

69-70 Elizabeth II, 2020-2021 

HOUSE OF COMMONS OF CANADA 

BILL C-___ 

An Act to amend the Employment Insurance Act (S.C. 1996, c. 23), the Canada Pension 

Plan (R.S.C., 1985, c. C-8), and the Canada Labour Code (R.S.C., 1985, c. L-2) 

Preamble 

Whereas the misclassification of employees as independent contractors denies millions of 

Canadians access to minimum statutory entitlements and workplace protections;  

And whereas the COVID-19 pandemic has exposed the inadequate floor of protections for gig 

workers and other Canadians unlawfully denied employment status and workplace protections;  

And whereas the cost of the misclassification of these workers has been borne in part by the 

public through billions of dollars of loss of tax and other revenues and in payments under the 

Canada Emergency Response Benefit to misclassified workers who were ineligible for 

employment insurance benefits when the COVID-19 pandemic occurred;  

And whereas the Parliament of Canada wishes to establish clear rules to ensure Canadian 

workers are not misclassified as independent contractors and denied their minimum entitlements 

and workplace protections;  

Now, therefore, Her Majesty, by and with the advice and consent of the Senate and House of 

Commons of Canada, enacts as follows: 

Short Title 

1. The short title of this Act is the Making Working Better Act, 2021.  

Employment Insurance Act 

2.  The Employment Insurance Act is amended by adding the following after section 5: 

5.1 (1) Except as set out below in subsection (2), a person who is remunerated either directly or 

indirectly for performing work by another person shall be deemed to be an employee of the other 

person, and engaged in insurable employment and under a contract of service, unless the other 

person establishes that all of the following conditions are satisfied for the duration of the work 

performed: 

(a) the person is free from the direct or indirect control and direction of the other person in 

connection with the performance of the work, both under the contract for the performance of the 

work and in fact;  



 

 

(b)  the person performs work that is outside the usual course of the other person’s business; 

and 

(c)  the person is customarily engaged in an independently established trade, occupation, or 

business of the same nature as that involved in the work performed. 

(2) Subsection (1) does not apply to a bona fide business-to-business contracting relationship, 

as defined below, where the following conditions are met: 

(a) if a business formed as a sole proprietorship, partnership, corporation or other business form 

(“business service provider”) contracts to provide services to another such business (“contracting 

business”), the determination of employee or independent contractor status of the business service 

provider shall be governed by the applicable common law or statutory tests, and not by the test set 

out in 5.1(1), but only if the contracting business demonstrates that all of the following criteria are 

satisfied: 

(i) the business service provider is free from the control and direction of the contracting business 

in connection with the performance of the work, both under the contract for the performance of 

the work and in fact; 

(ii) the business service provider is providing services directly to the contracting business rather 

than to customers or clients of the contracting business; 

(iii) there is a written contract between the business service provider and the contracting business; 

(iv) the business service provider maintains a head office or primary location of business that is 

separate from the business or work location of the contracting business; 

(v) the business service provider is customarily engaged in an independently established business 

of the same nature as that involved in the work performed; 

(vi) the business service provider contracts with businesses other than the contracting business to 

provide the same or similar services and maintains a clientele without restrictions from the 

contracting business; 

(vii) the business service provider advertises and holds itself out to the public as available to 

provide the same or similar services; 

(viii) the business service provider provides its own tools, vehicles (not including a personal 

vehicle), and equipment to perform the services; 

(ix) the business service provider can negotiate its own rates; 

(x) the business service provider can set its own hours and location of work consistent with the 

nature of the work; 

(xi) the business service provider performs services for the contracting business under the business 

service provider’s name; 

(xii) the business service provider has the right to perform similar services for others on whatever 

basis and whenever it chooses; 



 

 

(xiii) the contracting business does not represent the business service provider as an employee of 

the contracting business to its customers;  

(xiv) where the business services provider hires employees, all of them are hired without the 

approval of the contracting business, and the business service provider pays such employees 

without reimbursement from the contracting business, and makes statutory remittances and reports 

the employees’ income to Revenue Canada; and  

(xv) when the services being provided require a license or permit, the business service provider 

obtains and pays for the license or permit in the business service provider’s name. 

(b) This subsection does not apply to an individual worker who performs work for a contracting 

business. 

(c) The determination of whether an individual working for a business service provider is an 

employee or independent contractor of the business service provider is governed by subsection 

(1).   

Canada Pension Plan  

3.  The Canada Pension Plan is amended by adding the following after section 7: 

7.1 (1) Except as set out below in subsection (2), a person who is remunerated either directly or 

indirectly for performing work by another person shall be deemed to be an employee of the other 

person, and employed in pensionable employment, unless the other person establishes that all of 

the following conditions are satisfied for the duration of the work performed: 

(a) the person is free from the direct or indirect control and direction of the other person in 

connection with the performance of the work, both under the contract for the performance of the 

work and in fact;  

(b)  the person performs work that is outside the usual course of the other person’s business; 

and 

(c)  the person is customarily engaged in an independently established trade, occupation, or 

business of the same nature as that involved in the work performed. 

(2) Subsection (1) does not apply to a bona fide business-to-business contracting relationship, 

as defined below, where the following conditions are met: 

(a) if a business formed as a sole proprietorship, partnership, corporation or other business form 

(“business service provider”) contracts to provide services to another such business (“contracting 

business”), the determination of employee or independent contractor status of the business service 

provider shall be governed by the applicable common law or statutory tests, and not by the test set 

out in 7.1(1), but only if the contracting business demonstrates that all of the following criteria are 

satisfied: 

(i) the business service provider is free from the control and direction of the contracting business 

in connection with the performance of the work, both under the contract for the performance of 

the work and in fact; 



 

 

(ii) the business service provider is providing services directly to the contracting business rather 

than to customers or clients of the contracting business; 

(iii) there is a written contract between the business service provider and the contracting business; 

(iv) the business service provider maintains a head office or primary location of business that is 

separate from the business or work location of the contracting business; 

(v) the business service provider is customarily engaged in an independently established business 

of the same nature as that involved in the work performed; 

(vi) the business service provider contracts with businesses other than the contracting business to 

provide the same or similar services and maintains a clientele without restrictions from the 

contracting business; 

(vii) the business service provider advertises and holds itself out to the public as available to 

provide the same or similar services; 

(viii) the business service provider provides its own tools, vehicles (not including a personal 

vehicle), and equipment to perform the services; 

(ix) the business service provider can negotiate its own rates; 

(x) the business service provider can set its own hours and location of work consistent with the 

nature of the work; 

(xi) the business service provider performs services for the contracting business under the business 

service provider’s name; 

(xii) the business service provider has the right to perform similar services for others on whatever 

basis and whenever it chooses; 

(xiii) the contracting business does not represent the business service provider as an employee of 

the contracting business to its customers;  

(xiv) where the business services provider hires employees, all of them are hired without the 

approval of the contracting business, and the business service provider pays such employees 

without reimbursement from the contracting business, and makes statutory remittances and reports 

the employees’ income to Revenue Canada; and  

(xv) when the services being provided require a license or permit, the business service provider 

obtains and pays for the license or permit in the business service provider’s name. 

 

(b) This subsection does not apply to an individual worker who performs work for a contracting 

business. 

(c) The determination of whether an individual working for a business service provider is an 

employee or independent contractor of the business service provider is governed by subsection 

(1).   

 



 

 

Canada Labour Code 

4. Part II of the Canada Labour Code is amended by adding the following after section 123.1: 

123.2 (1) Except as set out below in subsection (2), a person who is remunerated either 

directly or indirectly for performing work by another person shall be deemed to be an employee 

of the other person, and engaged in employment to which this Part applies, unless the other 

person  establishes that all of the following conditions are satisfied for the duration of the work 

performed: 

(a) the person is free from the direct or indirect control and direction of the other person in 

connection with the performance of the work, both under the contract for the performance of the 

work and in fact;  

(b)  the person performs work that is outside the usual course of the other person’s business; 

and 

(c)  the person is customarily engaged in an independently established trade, occupation, or 

business of the same nature as that involved in the work performed. 

(2) Subsection (1) does not apply to a bona fide business-to-business contracting relationship, 

as defined below, where the following conditions are met: 

(a) if a business formed as a sole proprietorship, partnership, corporation or other business form 

(“business service provider”) contracts to provide services to another such business (“contracting 

business”), the determination of employee or independent contractor status of the business service 

provider shall be governed by the applicable common law or statutory tests, and not by the test set 

out 123.2(1), but only if the contracting business demonstrates that all of the following criteria are 

satisfied: 

(i) the business service provider is free from the control and direction of the contracting business 

in connection with the performance of the work, both under the contract for the performance of 

the work and in fact; 

(ii) the business service provider is providing services directly to the contracting business rather 

than to customers or clients of the contracting business; 

(iii) there is a written contract between the business service provider and the contracting business; 

(iv) the business service provider maintains a head office or primary location of business that is 

separate from the business or work location of the contracting business; 

(v) the business service provider is customarily engaged in an independently established business 

of the same nature as that involved in the work performed; 

(vi) the business service provider contracts with businesses other than the contracting business to 

provide the same or similar services and maintains a clientele without restrictions from the 

contracting business; 

(vii) the business service provider advertises and holds itself out to the public as available to 

provide the same or similar services; 



 

 

(viii) the business service provider provides its own tools, vehicles (not including a personal 

vehicle), and equipment to perform the services; 

(ix) the business service provider can negotiate its own rates; 

(x) the business service provider can set its own hours and location of work consistent with the 

nature of the work; 

(xi) the business service provider performs services for the contracting business under the business 

service provider’s name; 

(xii) the business service provider has the right to perform similar services for others on whatever 

basis and whenever it chooses; 

(xiii) the contracting business does not represent the business service provider as an employee of 

the contracting business to its customers;  

(xiv) where the business services provider hires employees, all of them are hired without the 

approval of the contracting business, and the business service provider pays such employees 

without reimbursement from the contracting business, and makes statutory remittances and reports 

the employees’ income to Revenue Canada; and  

(xv) when the services being provided require a license or permit, the business service provider 

obtains and pays for the license or permit in the business service provider’s name. 

(b) This subsection does not apply to an individual worker who performs work for a contracting 

business. 

(c) The determination of whether an individual working for a business service provider is an 

employee or independent contractor of the business service provider is governed by subsection 

(1).   

 

5. Part III of the Canada Labour Code is amended by adding the following after section 167: 

167.1 (1) Except as set out below in subsection (2), a person who is remunerated for 

performing work by another person shall be deemed to be an employee of the other person, and 

engaged in employment to which this Part applies, unless the other person establishes that all of 

the following conditions are satisfied for the duration of the work performed: 

(a) the person is free from the direct or indirect control and direction of the other person in 

connection with the performance of the work, both under the contract for the performance of the 

work and in fact;  

(b)  the person performs work that is outside the usual course of the other person’s business; 

and 

(c)  the person is customarily engaged in an independently established trade, occupation, or 

business of the same nature as that involved in the work performed. 



 

 

(2) Subsection (1) does not apply to a bona fide business-to-business contracting relationship, 

as defined below, where the following conditions are met: 

(a) if a business (“business service provider”) contracts to provide services to another business 

(“contracting business”), the determination of employee or independent contractor status of the 

business service provider shall be governed by the applicable common law or statutory tests, and 

not by the test set out 167.1(1), but only if the contracting business demonstrates that all of the 

following criteria are satisfied: 

(i) the business service provider is free from the control and direction of the contracting business 

in connection with the performance of the work, both under the contract for the performance of 

the work and in fact; 

(ii) the business service provider is providing services directly to the contracting business rather 

than to customers or clients of the contracting business; 

(iii) there is a written contract between the business service provider and the contracting business; 

(iv) the business service provider maintains a head office or primary location of business that is 

separate from the business or work location of the contracting business; 

(v) the business service provider is customarily engaged in an independently established business 

of the same nature as that involved in the work performed; 

(vi) the business service provider contracts with businesses other than the contracting business to 

provide the same or similar services and maintains a clientele without restrictions from the 

contracting business; 

(vii) the business service provider advertises and holds itself out to the public as available to 

provide the same or similar services; 

(viii) the business service provider provides its own tools, vehicles (not including a personal 

vehicle), and equipment to perform the services; 

(ix) the business service provider can negotiate its own rates; 

(x) the business service provider can set its own hours and location of work consistent with the 

nature of the work; 

(xi) the business service provider performs services for the contracting business under the business 

service provider’s name; 

(xii) the business service provider has the right to perform similar services for others on whatever 

basis and whenever it chooses; 

(xiii) the contracting business does not represent the business service provider as an employee of 

the contracting business to its customers;  

(xiv) where the business services provider hires employees, all of them are hired without the 

approval of the contracting business, and the business service provider pays such employees 

without reimbursement from the contracting business, and makes statutory remittances and reports 

the employees’ income to Revenue Canada; and  



 

 

(xv) when the services being provided require a license or permit, the business service provider 

obtains and pays for the license or permit in the business service provider’s name. 

(b) This subsection does not apply to an individual worker who performs work for a contracting 

business. 

(c) The determination of whether an individual working for a business service provider is an 

employee or independent contractor of the business service provider is governed by subsection 

(1).   

Commencement 

6. This Act comes into force on the day it receives Royal Assent. 




