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      Court File No.: CV 18-00605134-00CP 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

 

B E T W E E N: 

 

MICKY GRANGER 

Plaintiff 

 

-and- 

 

 

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF ONTARIO 

 

Defendant 

 

Proceeding under the Class Proceedings Act, 1992 

 

 

STATEMENT OF DEFENCE  

 
1. The defendant admits the allegations contained in paragraphs 3 and 10 of the Statement of 

Claim. 

2. The defendant has insufficient knowledge of the allegations contained in paragraph 9 of the 

Statement of Claim.  

3. The defendant denies all of the remaining allegations in the Statement of Claim, including 

that the plaintiff or class members are entitled to the relief sought in paragraph 1 of the Statement 

of Claim.  

The Ontario Centre of Forensic Sciences (the “CFS”) 

4. The CFS is a laboratory providing forensic science services to law enforcement agencies in 

Ontario. The Biology Section of the CFS conducts highly specialized DNA analysis in support of 

investigations of crime against persons or property. With respect to the allegations at paragraphs 

1 and 11, the CFS is currently operated by the defendant through the Ministry of the Solicitor 

General.  
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5. With respect to the allegations at paragraph 1 of the Statement of Claim, the CFS is one of 

the most extensive forensic science facilities in North America and has one of the most optimized, 

high-throughput, automated DNA testing processes in the country. The CFS receives over 10,000 

cases (of at least 25,000 individual samples) for forensic DNA testing per year. To ensure it can 

process DNA submissions within a relatively short time for investigational and court purposes, the 

CFS uses a number of advanced robotic technologies for DNA testing which apply standardized 

procedures to produce reliable, timely results.  

6. Police services including the Ontario Provincial Police and municipal police services, crown 

attorneys, defense counsel, coroners, pathologists and other official investigative agencies all make 

use of the CFS’ services.  

Submission of Reference Samples to the CFS 

7. The DNA sample which the plaintiff consented to providing, as referenced at paragraph 9 of 

the Statement of Claim, is referred to as a reference sample. A reference sample is a biological 

substance, usually cells from inside a person’s mouth (i.e. a buccal sample) or blood, that is known 

to originate from a specific individual. The purpose of a reference sample is to generate a DNA 

profile to compare against DNA profiles of unknown origin that have been developed from the 

crime scene or from victims of crime.  All test results associated with a reference sample are 

collectively referred to as the DNA profile. 

8. Police services are responsible for collecting reference samples. Once reference samples are 

collected, the Police Service submits the reference sample, a case synopsis and all other 

items/DNA samples from the investigation, to the CFS for forensic analysis. Police services are 

explicitly advised by the CFS to anonymize any reference samples sent in for testing by removing 

all references to a donor’s name and assigning the sample a code name, i.e. “CC-1”, prior to 

submission to the CFS. Where a Police Service fails to redact the name associated with a reference 

sample, the CFS redacts the name in all its records and thus each DNA profile retained by the CFS 

cannot be linked back by the CFS to the donor through the person’s name or otherwise. 

9. DNA samples are processed at the CFS in batches of up to 68. The DNA analysis process 

generates numerous iterations of the DNA profiles for the entire batch of samples that are 
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replicated in different electronic formats within the CFS’ records.  

10.   With respect to paragraph 2 of the Statement of Claim, there are two general outcomes from 

the DNA comparison carried out by the CFS: (i) the individual in question may be excluded as the 

source of the DNA associated with the crime scene/victim or (ii) the individual in question cannot 

be excluded as the source. Once the DNA analysis is complete, the findings are reported to the 

submitting Police Service.  No physical DNA samples are retained by the CFS from which any 

further DNA analysis could be performed.  

The CFS Permanently Removes Any Access to Excluded Donor’s DNA Profiles  

11. The defendant specifically denies the allegations contained at paragraphs 7, 8 and 21 of the 

Statement of Claim. The defendant denies that it has unlawfully retained the DNA profiles of any 

excluded donors including any class members. Once a reference sample is tested and its donor is 

excluded, the CFS’ policy is to destroy or, in the case of results in electronic form, permanently 

remove, all access to the DNA analysis results without delay in compliance with s. 487.09(3) of 

the Criminal Code, RSC 1985 c. C-46. Any unused portions of the DNA reference samples are 

returned in their original packaging to the submitting Police Service for destruction. In cases of 

exclusion, the CFS report explicitly reminds Police services of their obligations under section 

487.09 of the Criminal Code to destroy any unused portions of DNA reference samples. In respect 

of electronic results, the CFS policies are designed to ensure that any DNA profile retained by the 

CFS cannot be linked back to a donor through the person’s name or otherwise. 

12. With respect to the allegations contained at paragraphs 7, 8, 18, 19 and 23, the defendant 

denies that the CFS is required under the Criminal Code, the Freedom of Information and 

Protection of Privacy Act, R.S.O. 1990, c. F. 31 (“FIPPA”) or otherwise to destroy (i.e. delete) 

the DNA profiles in electronic form once access to these DNA profiles is permanently removed 

by unlinking the profiles from the donors associated with each profile. Because the CFS’ DNA 

analysis process is batched and because it generates numerous iterations of the DNA profile in 

various places within the CFS’ records prior to comparison with any crime scene profiles and prior 

to any resulting exclusion, it is practically, if not actually, impossible to delete the profiles.  

13. With respect to the allegations contained at paragraphs 8 and 21, the defendant denies that 



-4- 

 

 

the CFS retains any DNA results of the class members in any database or file management system 

that is accessible by anyone within or outside of the CFS. Reference samples obtained through 

consent are never, and have never been, re-used, re-accessed or entered into any database. Further, 

such results are never, and have never been, entered into, or searched against, any database of 

DNA profiles from other cases. Reference samples are only ever compared to DNA profiles 

generated from items collected from the crime scene and are only accessed for the purpose for 

which they were lawfully obtained.  

DNA Profiles Generated by the CFS Do Not Reveal Any Information About the Donor 

Except For Biological Sex  

14. The defendant denies that any of the DNA profiles generated by the CFS reveal any personal 

qualities or information about the donor, including their medical, physical, genetic or mental 

characteristics, as alleged at paragraphs 5, 14 and 15 of the Statement of Claim, or otherwise.  

15. The CFS only uses non-coding DNA for forensic analysis of reference samples which reveals 

no personal information about an individual, aside from one’s biological sex. Reference sample 

DNA profiles are only ever compared to DNA profiles generated in the case or cases for which 

the sample was collected. They are not entered into, or searched against, any database of DNA 

profiles from other cases. 

No Intrusion Upon Seclusion  

16. The defendant denies that its actions constitute intrusion upon seclusion of Mr. Granger or 

any of the class members, as alleged at paragraphs 24 to 28 of the Statement of Claim.  

17. The defendant denies any conduct that was intentional or reckless or which invaded into the 

class members’ private affairs without lawful justification. At all material times, the defendant 

acted in the public interest and had proper procedures, policies and/or protocols in place to 

safeguard all information in a secure manner to protect it from unauthorized access. The defendant 

has permanently removed all access to the DNA analysis results of the class members in 

compliance with the Criminal Code and FIPPA and there has never been an incident of intrusion, 

unauthorized access to, or wrongful disclosure of the class members’ DNA profiles.   

18. In the alternative, if an intentional or reckless invasion is found to have taken place, which 
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is denied, the defendant denies that it invaded into the class members’ private affairs without lawful 

justification. The defendant further denies that such an invasion would be regarded as highly 

offensive causing distress, humiliation or anguish. Even if the DNA profiles from the class 

members were unlawfully retained by and accessible to the defendant, which is denied, the DNA 

analysis conducted at the CFS only uses non-coding DNA which prevents the intrusion into any 

informational privacy. A DNA profile generated by the CFS does not reveal any information about 

one’s finances or health, sexual practices or orientation, employment or any other private matter. 

Even if such information was accessible to the defendant, which is denied, the defendant denies 

that accessing a DNA profile would be regarded as highly offensive to a reasonable person. 

No Breach of the Canadian Charter of Rights and Freedoms (“the Charter”) 

19. The defendant denies that any of the allegations of fact contained in the Statement of Claim 

constitute an unlawful search and seizure pursuant to s. 8 of the Charter. With respect to the 

allegations set out at paragraphs 29-35 of the Statement of Claim, the defendant specifically denies 

that it breached the plaintiff’s or class members’ rights under s. 8 of the Charter. 

20. With respect to the allegations contained at paragraphs 4, 5, 13, 31, the defendant denies it 

is liable for any alleged search, seizure or invasion into the bodily and/or physical integrity of the 

class members. Police services, and not the defendant, were responsible for collecting reference 

samples from the class members. The defendant is not liable for any acts or omissions with respect 

to the extraction of DNA from the class members. In any event, reference samples are voluntarily 

provided by class members to the police.  

21. With respect to the allegations at paragraph 29 of the Statement of Claim, the defendant 

denies that it infringed the plaintiff’s or the class members’ right to be free from unreasonable 

search and seizure. The defendant lawfully received the class members’ DNA samples from law 

enforcement in order to conduct DNA analysis in support of investigations of crime. The defendant 

denies that it retained DNA profiles without legal justification. It further denies that the retention 

by the CFS of anonymized DNA results after testing impacts any individual’s reasonable 

expectation of privacy because neither the nature of the DNA profile nor its manner of storage 

provides any basis to infer the identity of or reveal any information about any particular person. 

None of the profiles retained by the CFS reveal information that can be tied to anyone. 
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22. In the alternative, any breach of the plaintiff or class members’ residual expectation of 

privacy was reasonable under s. 8 of the Charter and/or justified pursuant to s. 1 of the Charter.  

23. If the defendant is found to have unjustifiably breached the plaintiff’s rights under s. 8 of the 

Charter, which is denied, the defendant denies that an award of damages pursuant to s. 24(1) of 

the Charter is warranted. The defendant denies that Charter damages are functionally required to 

fulfill the objects of compensation, vindication of rights, or deterrence of future Charter breaches. 

Further, and in any event, on the basis of good governance concerns and other countervailing 

factors, a Charter damages award here would not be an “appropriate and just” remedy. 

No Breach of the Criminal Code  

26. In respect of the allegations at paragraphs 26 and 33 of the Statement of Claim, the defendant 

denies that it breached any provisions of the Criminal Code. In any event, the defendant further 

denies that any provision of the Criminal Code or breach of any provision within it renders the 

defendant liable in respect of a tort, under the Charter or otherwise. 

No Breach of Provincial Privacy Statute 

24. In respect of the allegations at paragraphs 36-38 of the Statement of Claim, the defendant 

denies that it breached any provisions in FIPPA. The defendant denies that any provision of FIPPA 

or breach of any provision in FIPPA renders it liable in respect of a tort, under the Charter or 

otherwise.  

No Damages 

25. In respect of the allegations at paragraph 28, the defendant denies that the plaintiff or any 

class members suffered any loss or damages. In the alternative, if the plaintiff or any class members 

suffered loss or damages, such loss or damages were not caused by the defendant, or by any other 

person or persons for whom the defendant is in law responsible. 

26. If the plaintiff or any of the class members suffered any loss or damages as alleged or 

otherwise, which is not admitted but is denied, then such loss or damages are excessive and too 

remote. Further, the plaintiff and any other class members have failed to mitigate same. 
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27. In any event, the issue of what damages, if any, were suffered by class members requires 

proof by individual class members. An aggregate assessment of damages would not be feasible in 

this case and not in conformity with s. 24 of the Class Proceedings Act, 1992, S.O. 1992, c. 6. 

28. With respect to the allegations at paragraph 29 of the Statement of Claim, the defendant 

denies that its conduct warrants an award of punitive or aggravated damages. 

29. The defendant states that the class members claims are statutorily time-barred and pleads and 

relies upon the Limitations Act, 2002, S.O. 2002, c.24, Schedule B.  

30. The defendant pleads and relies on the Crown Liability and Proceedings Act, 2019, S.O. 

2019, c. 7, Sched. 17; the Class Proceedings Act, 1992, S.O. 1992, c. 6; Criminal Code, RSC 1985 

c. C-46; Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F. 31; and the 

Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule 

B to the Canada Act 1982 (UK), 1982, c 11. 

31. The defendant asks that the action be dismissed, with costs. 

Date: September 10, 2020  ATTORNEY GENERAL FOR ONTARIO 

Crown Law Office, Civil 

720 Bay Street, 8th Floor 

Toronto, ON  M7A 2S9 

 

  Victoria Yankou (LSO # 43399K) 

  Tel:  (437) 993-1616 

  Email: Victoria.Yankou@Ontario.ca  
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  Tel:  (416) 892-2684 

  Email: Daniel.Guttman@Ontario.ca  

 

Joanna Chan (LSO # 74488T) 

Tel:  (416) 898-2101 
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  Counsel for the Defendant, 
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