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I: Introduction 

 

On October 17, 2018, the Cannabis Act came into force, legalizing the possession, purchase and 

cultivation of recreational cannabis, within certain limits. Legalization changes very little about 

the regulation of cannabis in the workplace. The legal rights and obligations of employees and 

employers remain largely unaltered.  

 

Practically speaking, however, the legal landscape is in flux. In anticipation of increased 

cannabis use following legalization, certain employers are implementing new workplace drug 

policies or revisiting existing ones. Unions, for their part, are ensuring that the rights of workers, 

and in particular the privacy rights of workers, are protected in the process.  

 

In this paper, we canvass the current legal frameworks for individual and random drug testing in 

the unionized workplace as well as the most recent jurisprudential trends in these areas. We 

conclude with a discussion of certain scientific and legal challenges specific to cannabis testing.  

 

II: Jurisprudential Limits on Drug Testing in the Unionized Workplace 

 

Workplace drug testing involves a significant intrusion into employee privacy. In certain 

circumstances, however, an employer’s legitimate interest in workplace safety may justify such 

an intrusion. In this section, we will explore the factors arbitrators and courts consider when 

determining whether employers are justified in testing their employees for drugs.  

 

(a) Individual Testing 

 

An employer may be justified in requiring an individual employee undertake a drug test if that 

employee occupies a safety sensitive position and there is reasonable cause to believe that they 
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were involved in a workplace accident (“post-incident” testing) and/or that they were impaired 

while on duty (“reasonable cause” testing).
1
  

 

Originally, the lines of inquiry for “reasonable cause” and “post-incident” testing were separate 

and distinct. Reasonable cause testing was justified through observations of an employee’s 

behaviour and physical state, while a post-incident test was justified by an employer’s need to 

investigate the cause of an accident.
2
 Over time, these categories of testing have become more 

closely aligned. In Weyerhaueser 2, Arbitrator Francis held that that there was no difference in 

the overall standard of reasonableness.
3
 In both cases, an employer should have reasonable cause 

to believe that an employee is impaired before ordering a drug test; the presence of a workplace 

accident is only one of many factors that may justify testing.  

 

Recent arbitral decisions shed light on what type of workplace accident may warrant post-

incident testing and what factors arbitrators consider when determining what constitutes 

reasonable cause.  

 

(i) Post-incident testing 

 

In Weyerhaeuer 2, a frequently cited decision on post-incident testing, Arbitrator Francis 

outlined six conditions that must be present for an employer to consider post-incident drug 

testing: 

1. The employer must find a connection between the employee’s area of 

responsibility and the accident; 

 

                                            
1
 Employers may also be justified in drug testing an employee working in a safety sensitive position who has 

recently returned to work after seeking treatment for substance abuse. This category of testing gives rise to a number 

of distinct human rights issues that are beyond the scope of this paper and therefore will not be addressed here.  
2
 Weyerhaeuser Co. v CEP, Local 447, (2008) 154 LAC (4th) 3 (Sims) [Weyerhaeuser 1]. 

3
 Weyerhaeuser Co. v CEP, Local 447 (Kelly), (2012) 225 LAC (4th) 294 (Francis) [Weyerhaeuser 2]. 
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2. The employer must investigate whether the actions or omissions of the 

employee contributed to or caused the accident; 

 

3. The test must assist in the investigation by, at minimum, ruling out 

impairment as a possible cause or contributing factor; 

 

4. The incident must be a significant event; 

 

5. The investigation must incorporate the employee's explanation of the incident; 

and 

 

6. The decision to test must be based on a connection between the incident and 

the employee to be tested.
4
 

 

Arbitrator Francis explained that even when all these conditions are met, drug testing is not 

necessarily reasonable. The presence of these conditions is merely an indication to the employer 

that they may begin to consider whether administering a drug test would be reasonable. At this 

stage, Arbitrator Francis held that management must engage in a balancing exercise between the 

employee’s privacy rights and the employer’s safety concerns: 

Once these conditions are met, the Company must balance its interest in 

investigating the incident against the privacy and bodily integrity interests of the 

employee who is to be tested for drug and alcohol use. At minimum, the decision 

maker must be able to demonstrate that he or she has considered the impact of 

mandatory testing on the employee, and has determined that, all circumstances 

considered, the need to test for drug and alcohol use outweighs the employee's 

privacy interest.
5
 

 

In this particular case, Arbitrator Francis concluded that it was unreasonable for the employer to 

order a drug test for a forklift operator with five years of employment and no disciplinary record. 

The grievor, in this case, had forgotten to remove the propane filling hose from the forklift 

before driving away. As a result of this accident, the filling hose was split in two. The employer 

immediately investigated. There were no other indicia of impairment. Using the six factors 

discussed above, Arbitrator Francis held that the accident was insignificant because the actual 

                                            
4
 Ibid at 101. 

5
 Ibid at 101-102. 
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and potential damage was minimal. The fact that the grievor had no prior discipline was also a 

significant factor. 

 

Since Weyerhaeuser 2, there have been a number of cases that turn on whether an accident was 

significant enough to warrant testing. For example, in Compass Minerals, the grievor struck a 

pillar in a narrow portion of the Goderich salt mines, causing minor damage to the truck, the 

pillar and a ladder.
6
 Arbitrator Surdykowski considered the incident insignificant because the 

damage was minor and there were no injuries. Additionally, Arbitrator Surdykowski held that the 

test was unreasonable because there was no indication that the grievor was impaired.  

 

Similarly, in Iron Ore Company of Canada, Arbitrator Buffet found that the mere occurrence of 

a motor vehicle accident was insufficient to give rise to a reasonable suspicion of impairment 

and reinstated the grievor.
7
 In this case, the grievor was backing up a truck, missed the spotter’s 

hand signal, and as a result, hit another vehicle. Arbitrator Buffet concluded that the employer 

misapplied the drug testing policy when it insisted testing was necessary after any incident 

involving a vehicle.  

 

Arbitrator Randazzo applied the same approach in Airport Terminal Services.
8
 In this case, the 

grievor, a ramp operator, rolled a tug bar to a co-worker while near an aircraft. The grievor’s co-

worker missed the bar and it hit the plane, damaging one of the plane’s lamps and delaying the 

flight for 45 minutes. The employer’s policy mandated a drug test of anyone involved in any 

workplace incident. The grievor subsequently tested positive for cannabis use and was 

terminated.  

                                            
6
 Compass Minerals Canada Corp. v Unifor, Local 16-O (Walden), (2016), 269 LAC (4th) 88 at 8 (Surdykowski). 

7
 USW, Local 5795 v Iron Ore Co. of Canada, (2017), 284 LAC (4th) 14 (Buffett). 

8
 Airport Terminal Services Canadian Co. v Unifor, Local 2002 (Sehgal), (2018), 290 LAC (4th) 89 (Randazzo) 

[Airport Terminal Services]. 
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Consistent with the arbitral jurisprudence, Arbitrator Randazzo held that the employer’s testing 

policy was unreasonable because it failed to stipulate that drug testing should only be carried out 

when there is a serious or significant incident.
9
 Additionally, Arbitrator Randazzo concluded that 

the employer applied the policy unreasonably by not weighing the grievor’s privacy interests 

prior to directing him take a drug test.
10

  

 

These decisions reveal that arbitrators often focus on two key factors in post-incident testing 

cases. First, arbitrators consider the significance of the accident, including the seriousness of any 

damage or potential damage to property and injury to other employees or members of the public. 

Second, arbitrators assess the reasonableness of ordering a drug test in response to an accident by 

considering previous breaches of a drug policy, physical signs of impairment, and previous 

discipline history.  

 

(ii) Reasonable Cause Testing 

 

The second set of cases within the individual testing framework are those where there is no 

workplace accident or incident, but the employer has reasonable cause to believe that an 

employee is impaired at work. In these cases, employers will most often see, hear, or smell 

something that leads them to reasonably believe that an employee is impaired by drugs.  

 

For example, in Canadian National Railway, Arbitrator Moreau found that the employer had 

reasonable cause to test two employees after another fellow bargaining unit member told the 

                                            
9
 Ibid at 44-45. Arbitrator Randazzo nevertheless admitted the results of the drug test into evidence because the 

grievor had, prior to the incident, been caught with a joint on his person at work. Arbitrator Randazzo explained that 

the decision to test would have been reasonable at the time had the employer representative who ordered the drug 

test been aware of and considered this previous violation of the policy when he ordered the drug test: Ibid at 48. 
10

 Ibid at 48. 
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employer that he had watched his two colleagues smoke a joint together at work.
11

 In Canadian 

National Railway 2, the grievor was seen with red eyes and flushed skin. He also appeared 

inattentive and sleepy.
12

 Arbitrator Picher held that, given the grievor’s outward appearance and 

behaviour, the employer had reasonable cause to order a drug test.
13

  

 

Notably, in a recent case arising out of British Columbia, Arbitrator McPhillips held that in order 

to justify a drug test, an employer must not only reasonably believe that the employee is 

impaired, but also that they are impaired by drugs in particular. In Vancouver Drydock Co., 

Arbitrator McPhillips explained that while the odour of alcohol emanating from the grievor may 

have justified a breathalyser test, it did not justify a drug test. Indeed, Arbitrator McPhillips 

found that the employer’s “failure to consider the difference between the appropriateness of a 

drug and an alcohol test [indicated that] the employer did not properly consider and balance the 

grievor’s privacy interests.”
14

  

 

(b) Universal Random Testing 

 

In Irving Pulp & Paper, the Supreme Court of Canada held that the reasonableness of a random 

testing policy must be assessed using a  “balancing of interests” approach that weighs the safety 

concerns of the employer against the privacy rights of employees. This balancing exercise will 

only favour random testing in a very limited set of circumstances. As the Supreme Court 

recognized in Irving: “a unilaterally imposed policy of mandatory, random and unannounced 

testing for all employees in a dangerous workplace has been overwhelmingly rejected by 

                                            
11

 Canadian National Railway Company v United Steelworkers of America, Local 2004, 2007 CarswellNat 6559 

(Moreau) [Canadian National Railway].  
12

 Canadian National Railway Company v The National Automobile, Aerospace, Transportation and General 

Workers' Union of Canada Local 100 (2013), 230 LAC (4th) 148 at 10 (Picher) [Canadian National Railway 2]. 
13

 Ibid at 16. 
14

 Vancouver Drydock Co. and Marine Workers and Boilermakers Industrial Union, Local 1 (2018), 292 LAC (4th) 

186 at 30 (McPhillips). 
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arbitrators as an unjustified affront to the dignity and privacy of employees unless there is 

reasonable cause, such as a general problem of substance abuse in the workplace.”
15

 Justice 

Abella, writing for the majority in Irving, endorsed this arbitral consensus.
16

 

 

The dangerousness of a workplace, the Supreme Court made clear, is not an automatic 

justification for random drug and alcohol testing. Random testing will only be justified where the 

evidence establishes enhanced safety risks, such as a general problem with substance abuse in 

the workplace.
17

 

 

Since Irving, arbitrators and courts have repeatedly been tasked with determining what exactly 

constitutes a “general problem” of substance abuse in the workplace sufficient to justify random 

drug and alcohol testing.  

 

For example, in 2015, two years after Irving, Arbitrator Alexander-Smith determined that there 

was, in fact, no general problem of substance abuse in the workplace at issue in that case. As a 

result, she concluded that Teck Coal’s random drug testing policy was unreasonable. In coming 

to this conclusion, Arbitrator Alexander-Smith considered, among other things, expert evidence 

that analyzed the results of Teck Coal’s random and post-incident testing, evidence about 

bargaining unit members’ experiences with the random drug testing process, and the workplace 

injury records of the company. Arbitrator Alexander-Smith held that, because of the steadily 

decreasing injury rate and the recent low rates of positive drug tests, the employer could not 

                                            
15

 Communications, Energy and Paperworkers Union of Canada, Local 30 v Irving Pulp & Paper Ltd., 2013 SCC 

34 at 6 [Irving]. 
16

 Ibid at 31, 38, 42, 45 and 51. 
17

 Ibid at 31. 
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reasonably conclude that there was a general drug problem in the workplace.
18

 More recently, in 

Teck Coal 2, Arbitrator Kinzie reached a similar conclusion.
19

 

 

This issue was also raised in ATU, Local 113 v Toronto Transit Commission, 2017 ONSC 2078 

(“TTC”). In TTC, Justice Marrocco dismissed the ATU’s application for an injunction restraining 

the TTC from implementing its random drug and alcohol testing until the policy’s validity was 

determined at arbitration. In coming to the conclusion that the ATU had not satisfied the test for 

injunctive relief, Justice Marrocco also addressed certain issues on the merits. For example, in 

obiter, Justice Marrocco found that “there is a demonstrated workplace drug and alcohol problem 

at the TTC”, observing that this distinguished the case before him from Irving.
20

 Justice 

Marrocco reached this conclusion based, in part, on the TTC’s evidence that between October 

2010 and December 2016 there were 116 instances of employees testing positive for drugs or 

alcohol or refusing to be tested (in a workforce of 11,000 employees). Whether the arbitrator 

hearing the case on the merits will reach the same conclusion is yet to be seen. 

 

Also in 2017, the Alberta Court of Appeal considered Irving in Suncor. In this case, Unifor 

grieved Suncor’s random drug and alcohol testing policy for employees in safety sensitive 

positions. In seeking to justify its policy, Suncor relied on evidence about a general problem with 

drugs and alcohol that included both bargaining unit and non-bargaining unit members. The 

Board of Arbitration ruled in Unifor’s favour, finding that the employer had failed to identify a 

general substance abuse problem within the bargaining unit. Suncor applied for judicial review.  

 

                                            
18

 Teck Coal Ltd. v UMWA, Local 1656, (2015), 265 LAC (4th) 1 at 494 (Alexander-Smith).  
19

 Teck Coal Ltd. and USW, Local 7884, (2018), 286 LAC (4th) 1 (Kinzie) [Teck Coal 2]. 
20

 ATU, Local 113 v Toronto Transit Commission, 2017 ONSC 2078 at 139 [“TTC”]. 
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The Alberta Court of Appeal allowed Suncor’s application for judicial review. The Court 

rejected Unifor’s interpretation of Irving, instead favouring Suncor’s argument that the meaning 

of “workplace” in Irving should be understood broadly.
21

 The Court of Appeal concluded that, 

by insisting upon “particularized” evidence specific to Suncor’s unionized employees, the Board 

of Arbitration set too high an evidentiary bar for establishing a “general problem” of substance 

abuse in the workplace.
22

 

 

III: The Present Impairment Dilemma  

 

Detecting present impairment has long been an important issue in assessing the validity of 

workplace drug testing policies as well as any employer action (e.g. discipline) that may flow 

from a positive test. In evaluating a drug testing policy in a non-unionized workplace almost 

twenty years ago in Entrop, the Ontario Court of Appeal recognized the importance of present 

impairment. In Entrop, the Court concluded that the employer’s drug testing policy was not 

reasonably necessary to accomplish the employer’s goal of workplace safety. The inability to 

measure present impairment was an important factor in the Court’s decision in that regard:  

But drug testing suffers from one fundamental flaw. It cannot measure present 

impairment. A positive drug test shows only past drug use. It cannot show how 

much was used or when it was used. Thus, the [Board of Inquiry] found that a 

positive drug test provides no evidence of impairment or likely impairment on the 

job. It does not demonstrate that a person is incapable of performing the essential 

duties of the position. On these findings, random drug testing for employees in 

safety-sensitive positions cannot be justified as reasonably necessary to 

accomplish Imperial’s Oil’s legitimate goal of a safe workplace free of 

impairment.
23

 

 

                                            
21

 Suncor Energy Inc v Unifor Local 707A, 2017 ABCA 313 at 47. 
22

 The Court accepted that there may be good reason, in some workplaces, to distinguish between the evidence of 

substance abuse by unionized and non-unionized employees. However, the uncontradicted evidence before the Court 

in Suncor established that bargaining unit and non-bargaining unit employees “all worked side-by-side, in integrated 

workforces at integrated jobsites”. Given these facts, there was no basis to distinguish between evidence of 

substance abuse by bargaining unit versus non-bargaining unit employees: Ibid at 48. 
23

 Entrop et al. v Imperial Oil Limited et al. (2000), 50 OR (3d) 18 at 99. 
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The Supreme Court also recognized the relevance of present impairment in Irving. As the Court 

explained: “[t]hough drug testing technology has advanced, it does not provide an immediate 

detection of drug impairment, which may affect the determination of whether it is reasonably 

necessary to ensure safety in the workplace.”
24

 

 

This focus on detecting present impairment makes sense. Employers operating safety sensitive 

enterprises have a legitimate interest in ensuring employees are not impaired at work. Generally 

speaking, however, employers have no right to regulate or discipline employees for what they do 

in their private lives. Therefore, from a union perspective, drug testing that cannot reveal 

impairment at work (as opposed to non-specific past drug use) is subject to challenge and 

employer action based on such testing is highly suspect. 

 

Present impairment from cannabis is currently impossible to detect with existing technology. 

While there are a number of tests that can detect the presence of THC (the psychoactive 

component of cannabis) in a person’s system, no existing testing method can reveal present 

impairment (like, for example, a breathalyser can with alcohol).  

 

Labour arbitrators are cognizant of the limitations of existing cannabis testing methods. Consider 

Arbitrator Craven’s recent decision in Bombardier, for example. In Bombardier, a supervisor 

saw two employees (the grievor and his colleague, “CL”) standing near an area known as a 

preferred site for illicit drug use. The supervisor smelled marijuana and, as he approached the 

two employees, saw smoke coming from CL’s mouth and then saw something hit the ground 

beside CL and smoulder. He witnessed the grievor standing next to CL throughout the incident. 

Although the supervisor did not witness the grievor smoking nor did he witness the grievor and 

                                            
24

 Irving supra note 15 at 86. 
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CL exchange anything, the employer nevertheless argued that it had just cause to terminate the 

grievor for workplace drug use, on the theory that the grievor and CL were “sharing the 

marijuana experience”.
25

  

 

After the incident, the employer required the grievor to undertake a drug test. He tested positive. 

The employer did not tender evidence about the significance of this result, however. As 

Arbitrator Craven noted, both parties appeared to “accept that a positive result merely indicates 

THC in the system without necessarily identifying either present impairment or recent 

consumption.”
26

  

 

Arbitrator Craven allowed the grievance, concluding that the employer had failed to establish 

just case. Because it could not reveal present impairment or recent consumption, the positive test 

result did not assist the employer. Arbitrator Craven concluded with advice for both parties in 

light of his findings: 

As the deadline for legalizing recreational marijuana use approaches it has 

become notorious that current tests for cannabinoids are incapable of 

demonstrating either present impairment or recent consumption. Unless and until 

more sophisticated tests become available, it seems to me that the parties' 

Substance Abuse Joint Committee … might well consider other more reliable 

methods of assessing impairment and/or alternative policy approaches to the 

problem of marijuana use in the workplace.
27

 

 

In other cases, the uncertainly caused by inadequate testing methods has been addressed through 

expert evidence. In Airport Terminal Services Canadian Co., for example, the grievor was 

subjected to a post-incident drug test that revealed THC antibodies in his urine. The grievor used 

cannabis regularly in the evenings after work pursuant to a medical prescription. The union 

argued that the grievor’s positive test did not reveal present impairment and instead only 

                                            
25

 Bombardier Transportation (Thunder Bay Plant) v Unifor Local 1075, 2018 CanLII 25604 at p 2. 
26

 Ibid. 
27

 Ibid at p 7. 
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indicated the presence of THC in his system, consistent with his regular use of cannabis for 

medical reasons.  

 

Arbitrator Randazzo accepted that “a positive urine test is not conclusive of impairment.”
28

 He 

then heard competing expert evidence on the issue of impairment. He ultimately concluded that 

the evidence did not support a finding that the grievor was impaired at the time of the workplace 

accident. He ordered the grievor reinstated.
29

 

 

Expert evidence also featured prominently in TTC. In determining the ATU’s injunction 

application, Justice Marrocco heard expert evidence about the impairing effects of cannabis and 

the extent to which the cut-off levels for THC in the TTC’s drug testing policy (where a 

“positive” test was one revealing more than 10 nanograms of THC per milliliter of oral fluid) 

reflected workplace impairment. While Justice Marrocco noted that there was disagreement 

among the experts about the length of impairment caused by cannabis, he concluded: “by 

selecting a cut-off that limits the detection window to approximately 4 hours, the TTC policy 

reasonably ensures that only employees who are most acutely intoxicated due to recent 

consumption of marijuana will test positive.
30

 While this expert evidence assisted Justice 

Marrocco in assessing the balance of convenience in the injunction analysis, it remains to be seen 

how the arbitrator assessing the TTC’s drug testing policy on the merits will weigh it. 

 

The inability to test for present impairment also becomes an issue when employers rely on 

testing results to demonstrate a “general problem” in the workplace to justify random testing. As 

Arbitrator Kinzie explained in Teck Coal 2: 

                                            
28

 Airport Terminal Services supra note 8 at 28. 
29

 Note that, in this case, Arbitrator Randazzo also addressed the employer’s duty to accommodate employees who 

use cannabis for medical purposes. That aspect of the decision is, however, beyond the scope of this paper. 
30

 TTC supra note 20 at 117. 
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[P]ositive tests only establish that the employee has used those substances in the 

past, not that he was impaired at the time. Evidence of use by itself cannot prove 

that a “problem” exists with respect to those substances. This is particularly so 

where that use cannot be shown to have caused or contributed to an accident 

and/or injury in the workplace. Thus, the random testing statistics do not prove 

that the Employer's employees are abusing alcohol or various illegal drugs. They 

can only prove that employees are using them. Further, use by itself, as opposed 

to impairment, cannot constitute cause or justification for requiring an employee 

to attend an addictions specialist for assessment and treatment.
31

 

 

An employer’s positive drug test statistics should not, therefore, be automatically accepted as 

evidence of a problem in the workplace. A more nuanced analysis is required. 

  

It is important to note that the inability to test for present impairment is not just a concern for 

employers. It may also create challenges for unions and employees. In particular, the limitations 

of existing cannabis testing methods have the potential to disadvantage employees using 

cannabis to treat underlying medical conditions.  

 

In Lower Churchill, for example, Arbitrator Roil held that an employer was justified in refusing 

to hire into a safety sensitive position a bargaining unit member who used medical cannabis 

every evening to treat his osteoarthritis and Crohn’s disease. The grievor and his doctor testified 

that his evening cannabis consumption did not impair his functioning during daytime working 

hours. Nevertheless, based on his assessment of the expert evidence before him, Arbitrator Roil 

determined that cannabis impairment “can sometimes exist for up to 24 hours after use.”
32

 As a 

result, Arbitrator Roil concluded:  

[The Grievor’s use of medical cannabis] created a risk of the Grievor’s 

impairment on the jobsite. The Employer was unable to readily measure 

                                            
31

 Teck Coal 2 supra note 19 at 378.  
32

 International Brotherhood Lower Churchill Transmission Construction Employers’ Association v IBEW, Local 

1620 (Tizzard), (2018), 292 LAC (4
th

) 1 at 176. It is worth noting that, in reaching his conclusion regarding the 

impairing effects of cannabis, Arbitrator Roil relied in part on the expert evidence of Dr. Matthew Burnstein 

regarding a 24-hour window of impairment. Only a month earlier in Airport Terminal Services, Arbitrator Randazzo 

allowed the union’s grievance after rejecting Dr. Burnstein’s evidence on this point.  



  

15 

 

impairment from cannabis, based on currently available technology and resources. 

Consequently, the inability to measure and manage that risk of harm constitutes 

undue hardship for the Employer.
33

  

 

The union’s application for judicial review was dismissed.
34

  

 

IV: Conclusion 

 

As our overview of the jurisprudence reveals, drug testing will only be justified in a narrow set 

of circumstances given the significant employee privacy rights at stake. Cannabis legalization in 

no way changes the legal landscape in that regard. But that does not mean that this area of law is 

free from uncertainty. Indeed, we anticipate that employers and unions will continue to confront 

the uncertainties and challenges occasioned by the inadequacies of current testing methods 

unless and until more sophisticated cannabis testing technologies are developed. 

                                            
33

 Ibid at 198. 
34

 International Brotherhood of Electrical Workers, Local 1620 v Lower Churchill Transmission Construction 

Employers' Association Inc., 2019 NLSC 48.  


