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AWARD 

 

1. This matter arises out of the “Central” bargaining that took place in the province’s 

education sector for the School Boards’ 2014-17 collective agreements (later 

extended to August 31st, 2019).  As a result of the amendments made through the 

School Boards Collective Bargaining Act, 2014, the new collective agreement for the 

Halton Catholic District School Board, the Board under focus here, is made up of the 

following: 

 C1.00  STRUCTURE AND ORGANIZATION OF 

COLLECTIVE AGREEMENT  

C1.1 Separate Central and Local Terms 

The collective agreement shall consist of two parts.  Part “A” shall 

comprise those terms which are central terms.  Part “B” shall comprise 

those terms which are local terms. 

 

C1.2 Implementation 

Part “A” may include provisions respecting the implementation of 

central terms by the school board and the Union.  Any such provision 

shall be binding on the school board and the Union.  Should a provision 

in Part A conflict with a provision in Part B, the provision in Part A, 

Central Term will apply.  

 

C1.3 Parties 

a) The parties to the collective agreement are the school board or school 

Authority and the Union. 

 

b) Central collective bargaining shall be conducted by the central employer 

and employee bargaining agencies representing the local parties.  

 

C1.4 Single Collective Agreement 

Central terms and local terms shall together constitute a single collective 

agreement for all purposes. 
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2. The central parties in that round came to terms on a Letter of Understanding which 

stipulated in the parts material here (with underlining added): 

LETTER OF UNDERSTANDING #3 

 

BETWEEN 

 

The Canadian Union of Public Employees 

(Hereinafter ‘CUPE’) 

 

AND 

 

The Council of Trustees’ Associations 

(Hereinafter the ‘CTA/CAE’) 

 

 

Re: Job Security:  Protected Complement 

… 

 

1. Effective as of the date of central ratification, the Board undertakes to 

maintain its Protected Complement, except in cases of: 

a. A catastrophic or unforeseeable event or circumstance; 

b. Declining enrolment; 

c. Funding reductions directly related to services provided by bargaining 

unit members; or 

d. School closure and/or school consolidation. 

 

2.      … 

 

3. For the purpose of this Letter of Understanding, at any relevant time, the 

overall protected complement is equal to: 

 

a. The FTE number (excluding temporary, casual and/or occasional 

positions) as at date of central ratification.  The FTE number is to be 

agreed to by the parties through consultation at the local level.  … 
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b. Minus any attrition, defined as positions that become vacant and are not 

replaced, of bargaining unit members which occurs after the date of 

central ratification. 

 

4.      … 

 

 

 

5. The above language does not allow trade-offs between the classifications 

outlined below:  

 

a. Educational Assistants 

b. DECEs 

c. Secretaries 

d. Custodians 

e. Cleaners 

f. Information Technology Staff 

g. Library Technicians  

h. Instructors 

i. Supervisors 

j. Central Administration 

k. Professionals  

l. Maintenance/Trades 

 

6. … 

 

7.  This Letter of Understanding expires on August 30, 2017. 

 

3. As can be seen, apart from paragraph 1 (which is inapplicable here) the circumstance 

that allows a School Board to drop below the designated FTE number is “attrition”, 

defined here by the parties as “positions that become vacant” (its normal meaning), 

but further qualified here by the added words “and are not replaced”.   Clearly the 

Board, when a member of the bargain unit departs, can choose to discontinue the 

work that the member had hitherto been performing.  The issue for determination is 

whether the Board on that language can instead maintain the work that was being 

performed by a departing employee, but rather than have it absorbed by others in the 

bargaining unit, choose to have it performed by an outside contractor. 
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4. The parties worked together extensively in preparing a “Partial Agreed Statement of 

Facts”, which provides as follows: 

Introduction 

 

1. The Council of Trustees’ Associations (“CTA”) is an employer bargaining 

agency designated pursuant to s. 21(6) of the School Boards Collective 

Bargaining Act, 2014, S.O. 2014, c. 5.  It is a “Central Party” under article 

C2.2 of the Central Terms of the Collective Agreement.   

2. The Halton Catholic District School Board (“HCDSB” or “Board”) is a school 

board within the meaning of both s.1(1) of the Education Act, R.S.O. 1990, c. 

E.2 and s. 2(1) of the School Boards Collective Bargaining Act. It is a party to 

the Collective Agreement as per Article C1.3(a) of the Central Terms of the 

Collective Agreement (referred to herein as a “Local Party”).  

3. The Canadian Union of Public Employees (“CUPE”) is an employee 

bargaining agency designated pursuant to s. 20(1) of the School Boards 

Collective Bargaining Act.  It is a “Central Party” under article C2.2 of the 

Central Terms of the Collective Agreement.   

4. CUPE Local 2888 (“Local 2888” or “the Local”) represents a bargaining unit 

that consists of “all employees of the HCDSB in the Regional Municipality of 

Halton, save and except supervisors, persons above the rank of supervisor, 

office staff, teaching staff, clerical staff, technical staff, and students employed 

not more than four (4) consecutive months per year.”  It is a party to the 

Collective Agreement as per Article C1.3(a) of the Central Terms (referred to 

herein as a “Local Party”).  

5. The Crown in Right of Ontario (“Ontario”) is not a party to the Collective 

Agreement, per Article C4.6(b) of the Central Terms.  It is required to 

participate in central bargaining pursuant to the School Boards Collective 

Bargaining Act, and has the right to participate in any matter referred to 

arbitration under the Central Dispute Resolution Process set out in Article 

C4.00, pursuant to Article C4.6 of the Collective Agreement and s. 43(5) of 

the School Boards Collective Bargaining Act.   

6. The relevant collective agreement to be interpreted in this grievance is the 

agreement between the HCDSB and Local 2888, dated September 1, 2014 to 

August 31, 2017 (the “Collective Agreement”). The Collective Agreement 
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contains two parts: Part “A” consists of central terms and Part “B” consists of 

local terms… 

7. On December 20, 2016, the CTA and CUPE entered into an extension 

agreement, which was agreed to by the Crown (the “Extension Agreement”). 

This agreement extended both the central and local terms of the Collective 

Agreement, until August 31, 2019. However, it is noted that Letter of 

Understanding #3 Re Job Security Protected Complement (“LOU #3”) expires 

one day prior, on August 30, 2019… 

8. The grievance, dated December 13, 2016, alleges a violation of the LOU #3. 

The grievance states that “the Halton Catholic District School Board (HCDSB) 

has continued to not fill jobs of members that have resigned or retired since 

the start of the contract and have not met the provisions of the Central Terms 

agreed on by Central Parties.” … 

9. The grievance was filed by CUPE pursuant to the Central Dispute Resolution 

Process outlined in article C4.00 of the Collective Agreement and s. 43(1) of 

the School Boards Collective Bargaining Act. The parties to the grievance are 

the Central Parties: CUPE and the CTA.   

10. The Central Parties and the Crown met on November 30, 2018 to discuss case 

management. It was agreed that: 

(a) In the first phase of the hearing, the evidence will be limited to events that 

occurred on or before November 30, 2018; 

(b) Arbitrator Mitchnick will remain seized of this matter if CUPE or Local 2888 

alleges that there are further reductions of the Protected Complement 

between November 30, 2018 and August 30, 2019. If necessary, these 

matters may be dealt with in a second phase of the hearing;  

(c) Neither Local 2888 nor CUPE will be required to file further grievances to 

address allegations of further reductions of the Protected Complement until 

the earlier of (a) the date of Arbitrator Mitchnick’s award on the question of 

whether there has been a violation of the Central Terms of the Collective 

Agreement, or (b) there is a new Collective Agreement.  

11. This Agreed Statement of Facts has been prepared for the present grievance 

only, is without prejudice to the position the Central or Local Parties may take 

in any other matter, and cannot be relied upon in any other proceeding. 

12. The Parties reserve their right to call evidence to supplement this Agreed 

Statement of Facts, but will not call evidence that contradicts it. 
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The Protected Complement  

13. The central terms of the Collective Agreement were ratified on December 4, 

2015.  

14. The Central Parties and the Local Parties do not dispute that for the purposes 

of this grievance, and for LOU #3, the “Protected Complement” as of the date 

of central ratification was: 

(a) 145 Full Time Equivalent (“FTE”) positions in the “custodians” 

classification; and  

(b) 3 FTE positions in the “maintenance/trades” classification. 

15. It is agreed that, between December 4, 2015 and November 30, 2018, there 

were no departures of maintenance staff. 

16. A number of custodial employees departed from their employment with the 

HCDSB between December 4, 2015 and November 30, 2018, for reasons other 

than layoff including resignation, retirement and termination for cause.  The 

names of the departed employees, and their reasons and dates of departure, are 

included in the “date”, “employee” and “reason” columns of the document at 

Tab 19 of the CTA’s Book of Documents. CUPE does not agree with the 

“Protected Complement” column of this document and does not necessarily 

agree with the remaining columns in the document. 

 

Work Performed by Custodians in the Bargaining Unit 

17. Job descriptions for the various custodial positions are included at Tabs 1-9 of 

CUPE’s Book of Documents.  The Central and Local Parties agree that for the 

purposes of this grievance, these job descriptions outline the core 

responsibilities of the custodial staff at HCDSB. Notwithstanding the 

foregoing, these jobs descriptions are under review as part of a job evaluation 

process. 

18. Article 8.01(a) of the Collective Agreement between CUPE Local 2888 and 

the HCDSB provides as follows with regard to job vacancies in the bargaining 

unit: 

“(ii)   The job posting will show the group to which the school 

belongs, the rate of pay and the school location.” 
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19. The parties agree that if a job posting is for a Floater Custodian, the job posting 

will identify this.  Floater Custodians are not usually assigned to a particular 

home school, but rather are deployed by Facilities Management to schools 

across the Board as needed and directed. 

20. Although all custodians (other than Floater Custodians) are assigned a home 

school (or schools), there are occasions where custodians may be assigned by 

Facilities Management to work at schools other than their home school(s).  For 

example, if there is a construction project going on at the custodian’s home 

school in the summer, or if the employee’s home school is otherwise closed 

for any reason, the custodian would be deployed by Facilities Management to 

work elsewhere for the duration of the construction or closure.  There may also 

be other circumstances in which custodians (other than Floater Custodians) are 

temporarily deployed to work at school(s) other than their home school(s).  

The HCDSB asserts that it has the discretion to assign a custodian to a 

school(s) other than the custodian’s home school(s); the Union reserves the 

right to argue that such deployment is contrary to the Collective Agreement.   

21. Full-Time Day Custodians normally work 8 hours per day, Monday to Friday, 

between the hours of 6 am to 3 pm, with a one-hour lunch break.  In the 

summer months and over the December holidays, they may work 6 am to 2:30 

pm with a shortened lunch break of 30 minutes instead of 60.  Full-Time Day 

Custodians typically work 12 months per year.   

22. Afternoon Custodians (also colloquially referred to by the Parties as “Evening 

Custodians”) normally work 8 hours per day, from 3:30 pm to 12 am.  During 

the summer months, Afternoon Custodians may be offered the opportunity, in 

order of seniority, to work alternate hours such as from 8 am to 4:30 pm.  

23. Part-Time Custodians work a set number of hours per day, Monday to Friday, 

as determined by the Board.  They normally work either a day shift (sometime 

between the hours of 6 am and 3 pm) or an afternoon shift (between the hours 

of 3:30 pm and 12 am).  Part-Time Custodians are often given the option of 

working full-time hours during the summer months. During the summer 

months, their specific hours of work will vary based on the needs of the Board. 

For example, they may work from 8 am to 4:30 pm (with a 30 minute unpaid 

break), or 6am to 2:30 pm (with a 30 minute unpaid break), as determined by 

the Board.  

24. Floater Custodians are not usually assigned to a particular school.  Rather, 

Floater Custodians are assigned to cover the absences of other custodial staff 

and to help as needed and as directed by the HCDSB, including to assist with 

special projects. Examples of special projects include:  annual garbage and 

recycling inspections, annual water testing, or deep cleaning of schools after 
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an outbreak.  If there are no absences or special projects to be covered on a 

particular day, the Floater Custodian may be assigned to a school(s) to assist 

the other custodial staff.  

25. Full-time Floater Custodians normally work 8 hours per day, Monday to 

Friday, as determined by the Board.  They normally work day hours (6 am to 

3 pm) for two weeks, and then afternoon hours (3:30 pm to 12 am) for two 

weeks. Part-Time Floater Custodians normally work a set number of hours per 

day (less than 8 hours), Monday to Friday. Although they work the same 

number of hours each day, their start and end time may vary as is determined 

by the Board. 

26. Full-Time Maintenance Custodians normally work 8 hours per day, Monday 

to Friday, between 6 am and 2:30 pm.  

27. All custodial staff may be offered additional hours for community use work 

(i.e. community events held at different schools within the HCDSB, typically 

on evenings or weekends), in accordance with the terms of the Collective 

Agreement. These staff unlock the building or rooms for community users, 

and clean up any areas after the community users leave. They must remain 

present while the community users are in the building.  

 

Contracting out  

 

28. The HCDSB has contracted out some custodial work within the Board for over 

a decade. For example, prior to the date of ratification of the Central Terms, 

HCDSB contracted out some or all of the custodial work at the following 

schools: 

 

- St. Thomas Aquinas (fully contracted since approximately 2008) 

- Christ the King (fully contracted since approximately 2012) 

- Corpus Christi (fully contracted since approximately 2008) 

- Holy Cross (fully contracted since at least 1986) 

- St. Anne  

- Jean Vanier (fully contracted since approximately 2013) 

- St. Christopher 

- St. Dominic 

- Our Lady of Victory 

- St. Peter 

- Our Lady of Fatima 

- Queen of Heaven (fully contracted since approximately 2014) 

- St. Benedict  

- St. Raphael 
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29. In addition, the HCDSB has contracted out the cleaning of portable classrooms 

at some schools within the Board since approximately 1996 (with the quantity 

of portables and school locations varying from year to year). 

 

30. In December 2014, the Central Parties concluded central/local split 

discussions with a view to delineating the matters to be included within the 

scope of central bargaining with CUPE, as required by section 24 of the School 

Boards Collective Bargaining Act. Contracting out was not determined by the 

Central Parties to be a matter within the scope of central bargaining with 

CUPE. Pursuant to section 27 of the School Boards Collective Bargaining Act, 

contracting out was therefore an item within the scope of local bargaining 

between the HCDSB and CUPE Local 2888. 

 

31. There are a number of local terms in the collective agreement between HCDSB 

and CUPE Local 2888 which pertain to the issue of contracting out, including 

Article 7.11 which reads as follows: 

 

7.11  Restrictions on Contracting Out 

 

No seniority employee in the bargaining unit will be laid off or demoted as a 

result of the Board contracting out work or services being performed by 

employees in the bargaining unit. “Demoted” shall be deemed to mean 

transferred to a job carrying a lower basic rate of pay. 

 

32. The parties agree that Article 7.11 of the local terms pre-dates the 2014-2017 

Collective Agreement, including LOU #3.  

 

33. The Letter of Agreement at page 102 of the Collective Agreement (at Tab 4 of 

the CTA’s Book of Documents) pre-dates LOU #3.  It provides that if the 

HCDSB is “compelled to contract out work currently performed by the 

bargaining unit, the Board will meet with Union representatives of the Union 

Management Committee to discuss the reason for contracting out the work”.  

 

34. The Local Parties agreed, in a Letter of Intent at page 103 of the Collective 

Agreement (Tab 4 of the CTA’s Book of Documents), to establish a 

subcommittee of labour management “to discuss the possibility of 

transitioning day custodial positions to CUPE 2888 staff, and the contracting 

out of other positions, at the Board’s discretion”.  This subcommittee was 

established in accordance with the Letter of Intent and met to discuss these 

issues as noted in some of the documents at Tabs 14-17 of the CTA’s Book of 

Documents) and as set out below.  
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Custodial Staffing Adjustments 

 

35. The grievance arises from the custodial staffing adjustments outlined herein.  

36. In April 2016, the Local met with the Board on four occasions to discuss the 

following proposed custodial staffing adjustments.  The Local objected to 

these changes.  The custodial staffing adjustments were confirmed in a letter 

dated May 2, 2016 (see Tab 14 of the CTA’s Book of Documents for the letter 

from G.A. Corbacio to David Langdon dated May 2, 2016):  

(a) St. Ignatius of Loyola Secondary School (“St. Ignatius”)– All  Afternoon 

Custodian positions and Part-Time Custodian positions on the afternoon shift 

would be declared redundant, effective July 4, 2016 (5 full time and 1 part 

time).  

(b) Assumption Secondary School (“Assumption”) – All Afternoon Custodian 

positions would be declared redundant, effective July 4, 2016 (3 full time).   

37. On or about July 1, 2016, afternoon custodial work at these schools was no 

longer performed by CUPE 2888 staff.   

38. On June 22, 2016, Century Building Services Inc. (“Century”) was awarded 

the bid to provide cleaning services at Assumption, pursuant to RFP #16-02.  

A copy of the RFP and the award letter is attached at Tabs 14 and 15 of 

CUPE’s book of documents. Century Building Services Inc. began performing 

these services on or about July 4, 2016. 

39. On June 22, 2016, Sunshine Building Maintenance Inc. (“Sunshine”) was 

awarded the bid to provide cleaning services at St. Ignatius, pursuant to RFP 

#16-08.  A copy of the RFP and the award letter is attached at Tabs 16 and 17 

of CUPE’s book of documents. Sunshine  began performing these services on 

or about July 4, 2016. 

40. On or around November 4, 2016, Sunshine was awarded a bid to provide 

cleaning services at St. Joseph Oakville Elementary School, pursuant to RFP 

#ss16-13.  A copy of the RFP and the award letter is attached at Tabs 18 and 

19 of CUPE’s book of documents. Sunshine began performing these services 

on or about December 31, 2016. 

41. On or about December 31, 2016, afternoon custodial work was no longer 

performed by CUPE 2888 staff at St. Joseph Oakville Elementary School.  

42. On November 2, 2016, the Local met with the Board to discuss the following 

proposed custodial staffing adjustments. The Local objected to these changes. 
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The custodial staffing adjustments were confirmed in a letter dated November 

11, 2016 (see Tab 15 of the CTA’s Book of Documents for the letter from 

G.A. Corbacio to David Langdon dated November 11, 2016):  

(a) Bishop Reding Secondary School (“Bishop Reding”) – All Afternoon 

Custodian positions would be declared redundant, effective December 31, 

2016 (3 full time).  

(b) Notre Dame Secondary School (“Notre Dame”) – All Afternoon Custodian 

positions would be declared redundant, effective December 31, 2016 (5 full 

time). 

(c) Holy Rosary School (Milton) – A 4-hour per day Part-Time Custodian 

position would be declared redundant, effective December 31, 2016 (1 part 

time).  

43. Beginning on or around December 31, 2016, afternoon custodial work at 

Bishop Reding School, and Notre Dame School was no longer performed by 

CUPE 2888 staff.  

44. On December 15, 2016, Sunshine was awarded the bid to provide cleaning 

services at Bishop Reding, pursuant to RFP #16-17. A copy of the RFP and 

the award letter is attached at Tabs 20 and 21 of CUPE’s book of documents. 

Sunshine  began performing these services on or about January 2, 2017. 

45. On December 15, 2016, Sunshine was awarded the bid to provide cleaning 

services at Notre Dame, pursuant to RFP #16-18. A copy of the RFP and the 

award letter is attached at Tabs 22 and 23 of CUPE’s book of documents. 

Sunshine  began performing these services on or about January 2, 2017. 

46. On May 24, 2017, the Local met with the Board to discuss the following 

proposed custodial staffing adjustments. The Local objected to these changes. 

The custodial staffing adjustments were confirmed in a letter dated June 5, 

2017 (see Tab 16 of the CTA’s Book of Documents for the letter from G.A. 

Corbacio to David Langdon dated June 5, 2017):  

(a) Holy Family Elementary School – All Afternoon Custodian positions would 

be declared redundant, effective August 8, 2017 (1 full time). 

(b) Ascension Elementary School – All Afternoon Custodian positions and Part-

Time Custodian positions on the afternoon shift would be declared 

redundant, effective August 8, 2017 (1 full time, 1 part time). 
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(c) Canadian Martyrs Elementary School – All Afternoon Custodian positions 

and Part-Time Custodian positions on the afternoon shift would be declared 

redundant, effective August 8, 2017 (1 full time, 1 part time). 

(d) St. Mary School – A 4-hour Part-Time Custodian position on the afternoon 

shift would be declared redundant effective July 3, 2017. 

(e) Holy Trinity School / CEC Floater – An Afternoon Custodian position, 

consisting of 4-hours per day at Holy Trinity School and 4-hour per day CEC 

Floater position, would be declared redundant effective July 3, 2017. 

47. On or around August 8, 2017, afternoon custodial work at Holy Family 

School, Ascension School, and Canadian Martyrs School was no longer 

performed by CUPE 2888 staff.  

48. On July 24, 2017, Sunshine was awarded the bid to provide cleaning services 

at Holy Family, Canadian Martyrs, and Ascension pursuant to RFP #17-05. A 

copy of the RFP and the award letter is attached at Tabs 24 and 25 of CUPE’s 

book of documents. Sunshine began performing these services on or around 

August 8, 2017. 

49. On April 25, 2018, the Local met with the Board to discuss the following 

custodial staffing adjustments. The eventual custodial staffing adjustments 

were confirmed in a letter dated May 3, 2018 (see Tab 17 of the CTA’s Book 

of Documents for the letter from G.A. Corbacio to David Langdon dated May 

3, 2018): 

(a) Lumen Christi Elementary School (“Lumen Christi”)– All Afternoon 

Custodian positions and Part-Time Custodian positions on afternoon shift 

would be declared redundant, effective June 30, 2018 (1 full time, 2 part 

time). 

(b) St. Andrew Elementary School (“St. Andrew”)– All Afternoon Custodian 

positions would be declared redundant, effective June 30, 2018 (2 full time). 

(c) St. Anthony of Padua Elementary School (“St. Anthony”)– All Afternoon 

Custodian positions and Part-Time Custodian positions on afternoon shift 

would be declared redundant effective, June 30, 2018 (2 full time, 1 part 

time). 

(d) St. Marguerite d’Youville Elementary School (“St. Marguerite”) – All 

Afternoon Custodian positions would be declared redundant, effective June 

30, 2018 (2 full time). 
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50. On or around July 3, 2018, afternoon custodial work at Lumen Christi, St. 

Andrew, St. Anthony of Padua, and St. Marguerite was no longer performed 

by CUPE 2888 staff.  

51. On June 18, 2018, Sunshine was awarded the bid to provide cleaning services 

at Lumen Christi, St. Andrew, St. Anthony and St. Marguerite pursuant to RFP 

#18-37. A copy of the RFP and the award letter is attached at Tabs 26 and 27 

of CUPE’s book of documents. Sunshine began performing these services on 

or around July 3, 2018. 

Contested Attrition  

52. As of November 30, 2018, the total FTE count of employees in the bargaining 

unit was 125.625: 118.625 FTE custodial and 7 FTE maintenance/trades.   

5. Just to fill that out, as referenced in paragraph 30 above, and indeed a central feature 

of the arguments of the CTA and the Crown, the agreement reached between the 

parties, pursuant to sections 24 and 27 of the Act  on the “Scope of Central 

Bargaining”, includes on the list of items assigned to Central: 

 12. Job security (excluding contracting out and layoff and recall processes) 

6. Apart from the Partial Agreed Statement set out above, the parties spent a good of 

time assiduously tracking the movement of staff following the departure of each 

bargaining unit member through the three years of the period being examined.   At 

the end of the day, however, the Union, wisely I would say, has reduced the issue to 

whether a decision by the Board on the departure of one of its members to transfer 

the work formerly done by the bargaining unit to an outside contractor falls afoul of 

the School Board’s undertaking to “protect the complement”. 

7. The Union’s submissions are simple and straightforward in that regard.   The parties 

agreed in their Letter that the size of that protected complement could be reduced, 

apart from the circumstances in paragraph 1, by way of “attrition”, “defined here 

specifically as positions that become vacant and are not replaced”.   All words in 

that definition must be given meaning, and one cannot, as the Union submits the 

CTA and government do, focus simply on the fact that a position has become vacant; 
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i.e, that “attrition” has occurred.   The use of the term “position” is significant here, 

as the focus of this Letter, in terms of “Job Security”, is not to protect any one 

individual, but rather to protect the overall size of the bargaining unit; i.e., “the 

complement”.   And the words “not replaced” are, in that context, clearly a reference 

to the volume of work that that bargaining-unit position had represented.  While none 

of the exempting circumstances in paragraph 1 apply here, those identified 

circumstances (declining enrolment, school closures, etc.) nonetheless by their nature 

are informative on this issue in the sense that they describe situations where “the 

work” of the bargaining unit has in fact disappeared or declined, consistent with the 

reduction in the complement.   It is, the Union readily acknowledges, up to the Board 

under its Management Rights to decide not to continue cleaning work that was 

formerly being performed by the bargaining unit; or to simply absorb it within the 

capacity of the remaining workforce, as, for example, happened in the case of two 

employees who were on modified duties up to the point of their retirement.   What 

the Board CANNOT do, however, in the face of the Boards’ undertaking to “protect 

the complement”, is to choose to continue the work that was being performed for it 

by a bargaining unit member, but substitute instead an outside contractor.  

Significantly, the Union continues, the parties in allowing this exception have 

qualified the word “position” with the words “and is not replaced”, as opposed, for 

example, to “and is not filled”, the latter phrase being one that points in the direction 

of the CTA and government’s reading of this as meaning simply “by another 

employee”.  To read it as the opposite parties do to permit a Board to choose simply 

to continue the work by substituting a contract cleaner is to effectively read the 

complement “protection” out of the agreement:  all employees are going to depart at 

some point, and at least notionally, on the Board’s suggested reading, the Board 

could elect to replace the volume of each employee’s work with a contractor, to the 

point where the size of the bargaining unit would ultimately be reduced to zero.   

Here there is effectively no dispute that in each of the now-challenged cases, the 

Board did make the election to continue the existing work through the use of a 
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cleaning contractor, either directly at the school where the departure occurred, or, 

more commonly, by moving a bargaining unit member across to cover the vacated 

position at that particular school, and using a contractor to take over the work of that 

or some other bargaining unit member down the line.   If it were the Board’s position 

that a contractor in a given case was brought in to do something other than the type 

of work that the bargaining unit itself was performing, the onus was on the Board to 

provide such evidence.   In no case has there been any evidence or suggestion of such 

having been the case here.  The language of this important Letter, the Union submits, 

is clear and should be given its natural, unqualified meaning according to the words 

used:  “attrition” only entitles a Board to reduce the size of the bargaining unit when 

a unit position becomes vacant “and is not replaced” in any fashion.   The parties 

have established their own definition of “attrition” for the particular context here, 

and there is no need or value in looking at the meaning given to this term in the 

context of other cases.   

8. At this point I would note that this collective agreement, as set out above, contains in 

its “Local” portion a clause and Letters of Understanding dealing specifically with 

the subject of contracting out. As that is the primary basis for the positions put 

forward by the CTA and the Crown, I will come back to the Union’s response after I 

set out in some detail the arguments that the CTA and Crown put forward in this 

matter. 

9. The parties exchanged written Briefs of their submissions in advance of the oral 

hearing (simultaneously, which as a result included some issues that need not now be 

addressed), and the position of the CTA and Crown are set out clearly in their Briefs.   

The CTA, for example, captures in a straightforward and transparent way the essence 

of the employer response to the grievance with the following: 

43.  The Partial Agreed Statement of Facts documents a series of staffing events 

and staff movements that occurred during the relevant time period.  In essence, 

following the retirement, resignation or dismissal of a custodian, the Board did not 



 

16 

hire a new custodian to replace the departed custodian.  Instead, it redeployed its 

custodians at its schools and contracted for custodial services in a manner that 

took into account the custodian’s departure. (underlining my own) 

44.   This led to an overall decrease in the number of the Board’s FTE custodians 

from 145 on December 4, 2015 to 118.625 on November 30, 2018.  This decrease 

occurred over the course of three school years. 

     … 

52.   The Partial Agreed Statement of Facts and the Board’s evidence establish that 

the Board has had a longstanding practice of entering into contracts with 

independent companies for the provision of custodial services. 

… 

56. It is evident that during the relevant time period for this case, the Board 

contracted for custodial services at schools to which it had previously assigned its 

custodians, and that its contracting for services at those schools was associated with 

the departure and non-replacement of custodians.  (underlining again added) 

57.  The Board’s evidence also confirms that when Sunshine performs custodial 

services at schools of the Board, it operates in all aspects as a true independent 

contractor… 

     … 

61.  None of this resulted in the lay off of any existing employee.  The contracting 

out was in accordance with the Board’s established practice and with the local 

terms of the Collective Agreement. 

     … 

85.  It is evident from the title and contents of LOU #3 that the letter does not 

restrict or even address contracting out.  In fact, the central parties had expressly 

agreed that while job security was an item for central bargaining, contracting out 

was specifically excluded from central bargaining and left to the local parties as a 

possible topic for local bargaining … 

87.  As a result, CUPE’s assertion that LOU #3 restricts the Board from 

contracting out the custodial services at issue would require the Arbitrator to 

ignore (a) the central parties’ agreement that contracting out is not a matter for 

central bargaining; and (b) the express provisions of the Collective Agreement that 

permit contracting out subject to certain specified restrictions and obligations. 
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10. And thus: 

88.   In the present case, a consideration of the local terms, which contemplate 

contracting out, makes it clear that CUPE’s interpretation of LOU #3, which 

would prohibit contracting out when it is associated with the departure of a 

custodian, should be rejected. 

11. Expanding on those submissions orally, the CTA submitted that CUPE’s position 

would be an “extraordinary intrusion” on the right of a Board to deploy its workforce 

across school locations following an employee’s departure.   In the CTA’s view, 

CUPE is reading out part of the Letter -- the “attrition” part – and making no 

allowance for the fact that the parties have expressly agreed that an exception to 

maintaining the complement number is indeed attrition.   That is, the Letter 

establishes a baseline that continues until someone departs; then the number goes 

down.  The Letter simply says that that is what will happen if one member leaves and 

is not replaced by another member.  The Union’s interpretation, the CTA submits, 

also reads out paragraph 5 of the Letter; if they are correct, there is no reason to have 

it. 

12. Again on the issue of contracting-out, the CTA notes once again the exclusion of 

“contracting out” from the scope of central bargaining, and submits, therefore, that a 

restriction on contracting-out is simply not negotiable.  See, for example, New 

Brunswick (Department of Natural Resources) v. Pinder, 2012 NBCA 60, 2012.  The 

CTA draws attention to the fact that the language in the local agreement dealing with 

contracting out already existed at the time that LOU #3 was negotiated, so, although 

this is a single collective agreement, it is artificial to try to read them together to 

interpret the terms.   As for Article 7.11, the CTA submits that protecting individual 

members from lay-off is clearly a form of “job security” for existing members of the 

unit, and the “Protected Complement” Letter as written must be seen as going no 

further than that.   Had the parties wanted to extend the protection to the overall 

number in the unit, the Letter would have been instead entitled something like 

“Integrity of the Bargaining Unit”.  Rather, the reference to “positions” in paragraph 
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3(b) tells you that what the parties are referring to is the replacement of one 

bargaining-unit member with another, and the ensuing words “bargaining unit 

member” in the clause reinforce that.   The CTA submits that its reading of the 

language is further reinforced by reference to the subsequent translation into French, 

which used the term “comblé” [filled], and not “remplacé” [replaced].   That tells 

you, in the CTA’s submission, that the parties’ use of the word “replaced” is not 

pivotal.  Apart from that, the Union’s suggestion that the size of the bargaining unit 

could be reduced to zero is unrealistic, given the normal pace of attrition within the 

bargaining unit.   And in a “rights” dispute, it is not open to an arbitrator to modify 

the language of the parties’ bargain in order to protect one side against a poor result.  

If CUPE is correct, the CTA notes, there would simply be no purpose in the parties 

having included paragraph 5 in the Letter as well. 

13. In sum, the CTA submits that the position of the Union represents an egregious 

constraint on the ability of a Board to deploy its workforce across school locations 

following an employee’s departure.  The Letter does not say, as the Union would 

interpret it, “and the work is no longer being performed”.   “Attrition” is simply 

based on an employee’s departure; it has nothing to do with what happens to their 

work after they leave.  In particular, the Letter has nothing to do with “contracting 

out", and it is noteworthy that there is in all of LOU #3 no mention of contracting-out 

at all.   One cannot now “read in” a restriction on contracting-out, versus the ability 

of the parties to negotiate centrally on job security.   Rather, the sole restrictions on 

the Board with respect to contracting out are those that the local parties have 

themselves negotiated within the terms of the Local agreement itself. 

14. The Crown, under the terms of the SBCBA, is given the right to intervene in any 

dispute over the central terms of the agreement.   While electing to play no role in the 

evidentiary portion of the hearing, it did participate actively in final argument, and its 

submissions aligned closely with those put forward by the CTA.  The Crown 



 

19 

emphasized in particular the submissions set out in its Brief, the main points of 

which can again be captured as follows: 

35. The Crown submits that the CTA’s position is correct as a matter of law. …  

Consequently, the word “attrition” in LOU #3, along with the words “vacant” 

and “not replaced”, must contemplate a scenario in which a bargaining unit 

position becomes vacant through naturally occurring attrition, and the 

departed employee is then not replaced within the cadre of bargaining unit 

members. The HCDSB has done exactly this.  (underlining again the 

arbitrator’s) 

      … 

39. Now, we must consider what the parties intended when defining attrition as 

they did in paragraph 3(b) of LOU #3.  While the definition is not drafted as 

clearly and crisply as it could have been, the intention of the parties is quite 

clear: attrition refers to bargaining unit positions, that become vacant and are 

not replaced within the bargaining unit, after the date of central ratification.  

(underlining again added) 

40. Accordingly, the appropriate question that must be asked once a bargaining 

unit member retires, resigns, or otherwise leaves a position is whether another 

bargaining unit member is placed or bumped into that position.  If so, the 

protected complement remains the same. If not, the protected complement can 

be reduced accordingly. 

41. In order to support its argument that paragraph 3 of LOU #3 has been breached, 

CUPE asserts that a position is “replaced” if any part of the position’s work is 

contracted out.  While this position is creative, it is simply untenable as there 

are no words or terms used in paragraph 3(b) or in the entirety of LOU #3 to 

include the entirely distinct concept of contracting out.  

42. For instance, paragraph 3 of LOU #3 clearly indicates that the protected 

complement number is the number of CUPE bargaining unit positions which 

exist at the date of central ratification, or at the start of the collective agreement 

term.  That number is to be maintained subject to “attrition”.  “Attrition” is 

defined as the bargaining unit positions that become vacant after the date of 

central ratification and are not replaced.  (underlining again added) 

43. CUPE argues that if the vacant positions are replaced by anyone – bargaining 

unit member or outside contractors – the protected complement cannot be 

reduced.  But that is an overly expansive interpretation of paragraph 3(b) 

which is not supported by the language used by the parties.  This paragraph 

does not reference the concept of contractors or contracting out and there is no 
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basis to conclude that the parties intended the word “replace” to be interpreted 

so broadly. Rather, the paragraph specifically relates to bargaining unit 

positions and bargaining unit members.   

15. And then, with respect to contracting-out itself: 

46.     A prohibition [on contracting-out] must have a clear textual basis, which is 

not the case here, particularly given the Board’s very clear ability to contract 

out work as stipulated in the local terms. It is well-established that the 

employer has a presumptive management right to contract out bargaining 

unit work, and that any restriction on the exercise right must be found in the 

express language of the collective agreement. As Arbitrator McDowell 

explained in Service Employees’ International Union, Local 1 v Elgin 

(County), [2015] 122 CLAS 39, at paras 129-30: 

…a specific restriction is needed to prevent an employer from 

transferring work to a subcontractor and thus eliminating work or jobs 

… There is no implied protection for the current volume or 

distribution of work … In order to restrict management’s right to 

assign work to individuals, or as between groups of employees 

(between classifications, departments, or bargaining units), or to 

eliminate or revise jobs, there must be specific language in the 

[collective] agreement to that effect … 

     … 

48.   Moreover, it should be noted that the central parties chose to exclude the matter 

of contracting out from the scope of central bargaining. That is to say, the parties 

agreed that contracting out would be addressed in the local terms, not the central 

terms. Reading the language of LOU #3 as a “specific restriction” on the Board’s 

right to contract out would run contrary to this deliberate exclusion. In light of this 

exclusion, CUPE cannot credibly rely on central language to establish the necessary 

“specific restriction” on contracting out. 

16. Returning then to “attrition”: 

50.    Furthermore, the meaning of “attrition” is well-established. Unless the 

applicable collective agreement contains an alternative definition, “attrition” refers to 

“a reduction in the number of employees by not replacing those who depart 

voluntarily [underlining the Crown’s].”  See  Public Service Alliance of Canada v 

Canada Science and Technology Museum Corp, [2013] 116 CLAS 237 at para 69 

(Mackenzie). 
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51. A reduction in the “number of employees” (i.e. bargaining unit members) is 

not the same as a reduction in the volume of work. The former can constitute 

“attrition” even if it is not accompanied by the latter. The school board’s 

decision to reduce the number of bargaining unit positions without a 

corresponding reduction in the volume of work available to be performed is 

consistent with the ordinary meaning of “attrition.”  

17. Additionally: 

71.   Moreover, the rules of contractual interpretation—which are fully applicable 

to the interpretation of collective agreements—dictate that specific language will 

typically prevail over general language.  See BG Checo International Ltd v British 

Columbia Hydro and Power Authority, [1993] 1 SCR 12 at 24, 99 DLR (4th) 577. 

See also Fuller v Aphria Inc, 2020 ONCA 403 at paras 59-61. Consequently, the 

more specific language of the local terms ought to prevail over the general language 

of the central terms. The local terms address the matter of contracting out directly, 

while LOU #3 is completely silent. It follows that the parties’ intentions with 

respecting to contracting out must be found in the relevant local terms, not in LOU 

#3. 

      … 

73. Needless to say, if CUPE wanted to ensure that the protected complement 

number could not be impacted by the Board’s clear and express right to 

contract out, then CUPE could have negotiated such a limitation or restriction.  

However, no such limitation or restriction exists. 

18. Further to the above, the Crown in its oral submissions once again emphasized the 

“presumptive right” of a Board to decide where and when its employees work.   The 

concepts of positions and vacancies and replacements referenced in the definition of 

attrition, it submits, simply do not apply to contractors or to work that is contracted 

out.  Those terms necessarily refer only to bargaining unit members and to 

bargaining unit positions.  Clearly the concept of “work” is not incorporated into 

paragraph 3.   How much work is required to constitute a “position” is purely 

subjective, and not what the parties would have had in mind as something an 

arbitrator might have to determine.   It is simply not reasonable to think that that is 

what sophisticated parties would have had in mind.   Like the CTA, the Crown 

argues that the Letter should be read literally as saying simply that the attrition 
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exception applies when a bargaining-unit position becomes vacant and is not 

replaced by another bargaining-unit member.  In the face of the Central/Local split, 

the Letter can have nothing to do with contracting-out -- and the language, once 

again, does not.   The Elgin County case of Arbitrator McDowell is extremely 

important, similar to the Alcan case of Arbitrator Hope,  Canadian Alliance of 

Smelter and Allied Workers, Local 1 v Alcan Smelters & Chemicals Ltd, [1987] 6 

CLAS 2 at para 38, in holding that any restriction on an employer’s right to contract 

out must be specifically negotiated.   Here the parties have done nothing but stipulate 

a number, and that is not clear enough to establish the restriction on contracting-out 

that the Union here seeks.  The PSAC case [supra] shows that “attrition” refers only 

to the number of employees who remain, not what “work” remains.  There is no 

reason here to depart from this “normal” meaning of the word “attrition”, and to look 

at what work continues to be ongoing.   There is, in the Crown’s submission, no 

indication in this Central language to suggest that the parties had in mind any 

restriction on a Board’s existing right to contract out.   The Union may on its side 

have intended to preserve the size of its bargaining unit, but that is not what the 

language does.  It is a “striking claim”, in the Crown’s submission, to say that what 

was intended was to preserve the size of the bargaining unit, versus individual jobs.  

The Local agreement deals specifically with the issue of contracting-out, and it is 

entirely impossible to read the Union’s interpretation in harmony with that:  their 

interpretation simply reads the Local language out of the collective agreement, and 

renders it meaningless.   The position of the Crown and the CTA is the only one that 

allows that Local contract language to stand. 

 

19. Responding to the submissions that were exchanged in writing, the Union began by 

noting that, although Article C1.2 of the consolidated collective agreement provides 

for Central terms to prevail over Local in the event of a conflict, it did not see a need 

here for making any finding of “primacy”.   Taking the other parties to say that this is 



 

23 

a matter that could be addressed only within the scope of local language, the Union 

emphasizes the difference between a “job security” provision such as the one 

centrally negotiated here, which has as its sole focus the protection of the bargaining-

unit complement as a whole, and the individually-focused protection accorded by the 

terms of the Local agreement’s Article 7.11.  [That Article, once again, reads: 

7.11  Restrictions on Contracting Out 

 

No seniority employee in the bargaining unit will be laid off or demoted as a 

result of the Board contracting out work or services being performed by 

employees in the bargaining unit. “Demoted” shall be deemed to mean 

transferred to a job carrying a lower basic rate of pay.] 

 

The Union submits that its reading of Letter #3 cannot be said to render that clause 

effectively meaningless.  If the Halton Board, for example, were to feel that it needed 

extra work done because of COVID, it remains free to take advantage of this Article 

to assign that work to outside cleaners.   At whatever Board one were to look at, the 

latitude of the Board in such circumstances will depend on the language of their own 

Local agreement.   Halton is in fact a Board that is growing, and any new work that 

arises by way of new schools or otherwise is, once again on the language of Article 

7.11, open to be done by way of outside cleaners.   The Union notes the CTA and 

Crown’s reliance on the Management Rights clause in the Halton agreement, which 

provides: 

4.01 Management Rights 

4.01 Except as specifically modified by this agreement, all rights and 

prerogatives which the Board had prior to the execution of this Agreement are 

retained by the Board and remain exclusively and without limitation within the 

rights of the Board. Without limiting the generality of the foregoing, the Board's 

rights shall include: 

(a) The right to maintain order, discipline and efficiency, and in connection 

therewith to make, alter and enforce, from time to time, rules and regulations, 
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policies and practices, to be observed by its employees; the right to discipline and 

discharge employees for just cause provided that a claim of discharge without just 

cause may be the subject matter of a grievance and dealt with as hereinafter 

provided. 

(b) The right to select, hire, transfer, assign to shifts, promote, demote, classify, 

lay-off, recall, suspend, and retire employees; to select employees for positions 

excluded from the bargaining unit. 

(c) The right to determine the location and extent of its operations and their 

commencement, curtailment, or discontinuance; the direction of the working 

forces; the services to be furnished; the subcontracting of work subject to Article 

7.11; the schedules of work; the number of shifts; the methods, processes and 

means of performing work; job content and qualifications; quality and quantity 

standards; the qualifications of employees; to use improved methods, machinery 

and equipment; overtime; to decide on the number of employees needed by the 

Board at any time; the number of hours to be worked; starting and quitting time; 

are solely and exclusively the right of the Board. 

(d) The sole and exclusive jurisdiction over all employees shall be vested in the 

Board. 

(e) The sole and exclusive jurisdiction over all operations, buildings, 

machinery, tools and equipment shall be vested in the Board. 

As is typically the case, the Union notes, however, all of the above rights are said to 

reside with the employer “except as specifically modified by this agreement”.   

Article C1.4 of the consolidated agreement, the Union adds, makes it clear that the 

central and local parts together make up a single collective agreement, and must be 

read as a whole. The Board thus remains free to re-deploy its staff in accordance with 

its normal rights, and to decide within the limits of Article 7.11 where and to what 

extent it is going to make use of outside cleaners -- so long as it remains true to 

maintaining the overall protected complement, in accordance with the parallel 

obligation now added in LOU #3.  Obviously, the Union adds, the two Letters of 
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Intent in the Local agreement dealing with the subject of contracting-out can 

continue to operate on their own as well. 

20. With respect to the CTA’s introduction at the hearing of the French version of the 

collective agreement, the Union notes that the agreement was in fact negotiated in 

English, and submits that if it is the CTA’s submission that anything meaningful 

turns on the language that went into producing the version in French, they should 

have called evidence on that.   In any event, the Union has submitted alternate French 

dictionary definitions showing the word “comblé” also being interpreted as “to fill 

in”, or “remplir un vide” [to fill a void], or “un trou” [a hole], so that the CTA’s last-

minute resort to the French version of the letter provides no answer to the contextual 

interpretation that the Union has put forward.  The “void” or “hole” referred to is the 

volume of work that in the system that, following the departure of the member, the 

Board decides it still wants performed.       

21. As for the relevance of paragraph 5 of the Letter, this paragraph shows the clear 

distinction the parties make between a “position” in paragraph 3, and a 

“classification” in paragraph 5.   Paragraph 5 obviously continues to have meaning in 

making it clear that the protected complement is a separate figure for each 

classification, and precludes the Board from “netting out” changes in the 

complement number across different classifications.  And the words “of a bargaining 

unit member” in the latter part of Paragraph 3, relied upon by the opposite parties, 

simply describe the vacated position that is being spoken of in the clause. 

 

DECISION 

22. The Board, speaking through the CTA, has not shied away from describing what has 

taken place here.   The Partially Agreed Facts openly track the substitution of 

contract cleaners for former bargaining-unit positions, and the references noted 
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earlier in the CTA’s Brief are equally transparent about that.   In particular, as 

highlighted in the excerpts quoted above: 

43.  The Partial Agreed Statement of Facts documents a series of staffing events 

and staff movements that occurred during the relevant time period.  In essence, 

following the retirement, resignation or dismissal of a custodian, the Board did not 

hire a new custodian to replace the departed custodian.  Instead, it redeployed its 

custodians at its schools and contracted for custodial services in a manner that 

took into account the custodian’s departure. 

And further: 

It is evident that during the relevant time period for this case, the Board contracted 

for custodial services at schools to which it had previously assigned its custodians, 

and that its contracting for services at those schools was associated with the 

departure and non-replacement of custodians.   

What is described was consistent with the Board’s long-standing practice, and was 

done in accordance with the “no lay-off” limitation agreed to by the Board in the 

local agreement’s Article 7.11.   Given that no-lay-off limitation, the departure of any  

employee other than by lay-off created an opportunity for the Board to decide 

whether to contract that (or equivalent) former work of the bargaining unit to an 

outside cleaner.  The CTA called evidence to demonstrate the authenticity of the 

contracting-out done here, and the true arm’s length relationship between the Board 

and the outside cleaning services with which it entered into contracts.  But the 

Board’s good faith is not in question here:  it was doing exactly what it said it was 

doing, in accordance with the options that had always existed for it (there being no 

lay-off) under the terms of the parties’ local agreement.   That is, from the Board’s 

perspective, it was simply “business as usual”. 

23. The problem for the Board is that by this time it was no longer business as usual:  the 

legal landscape had changed by virtue of the central parties, whatever the trade-off 

may have been, having come to terms on a commitment by the School Boards, for 
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the period of the ensuing collective agreement, to “protect” or maintain the Union’s 

bargaining unit complement at the level in existence at the point of ratification.   

There were a number of events at the “macro” level recognized in Paragraph 1 that, 

as the Union noted, would see the amount of work being clearly diminished, such 

that it made no sense to hold the Board to that original number of cleaning staff.  

Relief was provided from maintaining that number in a micro way as well, set out in 

Paragraph 3b of the Letter.   That sub-paragraph, once again, provided for a 

reduction from the original “protected” number in the following terms: 

b. Minus any attrition, defined as positions that become vacant and are 

not replaced, of bargaining unit members which occurs after the date 

of central ratification. 

 

Similar to the Board’s experience in the past, “attrition”, meaning in its simplest 

labour-relations terms, under that paragraph the departure of employees on a 

voluntary basis opened up an opportunity for the Board.   But this opportunity to 

reduce staff was part of an agreement to “protect complement”; i.e. the overall 

number in the Union’s bargaining unit.   And added to this additional reduction 

latitude granted to the Board was the requirement that the position not only became 

vacant, but “not be replaced”.    

24. That qualifier is the obvious problem for the CTA and the Crown, and they have 

gone through substantial twists and turns to try to neutralize its impact.   I have, 

however, not been persuaded.  As noted in the Briefs, the Supreme Court of Canada 

has gone to much length particularly in its landmark Sattva Capital Corp v Creston 

Moly Corp case, 2014 SCC 53, to ensure that contracts are interpreted with due 

regard to the context in which the parties negotiated them, and I agree as well with 

the off-cited rule of arbitral interpretation that “a collective agreement be interpreted 

as a whole, giving the words used their ordinary and grammatical meaning”.   The 

language here appears plain:   the protected number drops only if a bargaining unit 

position becomes vacant and is not replaced.    Here, the evidence leaves no doubt 
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that in each of the challenged instances, the “position” (in terms of an identifiable 

volume of work), was replaced by a contractor.  I see no reason, particularly in the 

context of an undertaking to “protect the complement”, to describe what has occurred 

in any other way.  Contrary to the submissions of the CTA and of the Crown, that 

“Protected Complement” heading is the equivalent of an “Integrity of the Bargaining 

Unit” clause, and is aimed precisely at protecting the level of the bargaining unit as a 

whole, as opposed (as in Article 7.11) to protecting the employment of individual 

employees.   

25. The argument of the CTA and Crown effectively asks me to find that, in giving this 

undertaking, what the parties understood the Boards to be saying is: 

We undertake to maintain your bargaining-unit complement at the same 

level as exists at the point of ratification, unless any time one of your 

members leaves the unit, we decide to contract out the work instead.   

 I find nothing in the language as written that would cause me to find that that is the 

most reasonable interpretation of the agreement that the parties have made.  The 

CTA’s ultimate resort to the French translation, as the Union fairly demonstrated, in 

the end provided no real support for the employers’ position; and in fact reinforces 

the point that the Union itself has made:  were the CTA and Crown correct on this, 

when the Letter was actually being negotiated (in English), one might have expected 

the parties in the that original version to have used obvious words like “positions that 

become vacant and are not filled”.   They did not:  they said instead, “and are not 

replaced”.   That was it.  There was no qualification added to that by the parties, and 

I do not consider it appropriate for me to do so now.   I agree with the Union that the 

trailing words “of bargaining unit members” in the paragraph are nothing more than 

a descriptor of the “positions” that become vacant, and add nothing to the point.   Nor 

does the adoption of the interpretation urged here by CUPE in any way lessen the 

value of Paragraph 5 of the Letter, which simply makes it clear that the obligation to 

“protect complement” does not allow trade-offs across classifications.  As far as the 
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words of 3b alone go, therefore, I agree with the Union that their most ordinary and 

natural meaning, particularly in the context here of a “Protected Complement” 

clause, is that the Board can allow the bargaining unit count to drop if, on the 

departure of a member, the Board exercises its discretion to discontinue the work, or 

to have it absorbed by the remaining complement of the workforce; but not if it 

chooses to “replace” the level of work that the position represents by the use of an 

outside contractor. 

26. There is, however, yet another, more complex aspect to this case that remains to be 

determined for the ultimate disposition of the grievance.  The parties in their 

submissions have taken me through the jurisdictional “split” that is mandated by the 

new two-tiered system of bargaining introduced for this round by the SBCBA, along 

with the Labour Board jurisprudence that has grown up around it.  In this case the 

parties apparently did reach agreement on the topics assigned to Central, with the 

material descriptor in that regard reading, as set out above: 

  12. Job security (excluding contracting out and layoff and recall processes) 

 

That raises two issues:   the proper scope of “Job security”, and aligned with that, the 

proper impact to be assigned to the express exclusion of “contracting out”.   

Particularly on the latter, two elements of the new two-tiered scheme should be 

noted: one is the ability granted to “central” arbitrators under s. 43(5) of the Act “to 

interpret and apply local terms to the extent necessary for the purpose of resolving a 

difference respecting any central terms at issue in the arbitration”.   And the other is 

the stipulation set out in C1.4 of the consolidated agreement that, “should a provision 

in Part A [the Central] conflict with a provision in Part B [the Local], the provision in 

Part A, Central Term will apply”.  The latter in particular would seem to raise a 

“primacy” argument, but CUPE has indicated that it does not consider it necessary 

for me to deal with the matter on that basis.   Rather, CUPE simply submits that it is 
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sufficient to find that each of the provisions can co-exist under this agreement, and as 

will be discussed, I have been satisfied by CUPE’s arguments that they can. 

27. It is clear that the negotiation by the central parties of a “Protected Complement” 

clause falls squarely within the designated right of those parties to negotiate on the 

subject of “Job security”.   Protection of the size of the Union’s unit is, at the same 

time, also a protection of the jobs of the members who make up that unit.  Coming at 

it from the opposite direction, the matter of contracting-out can itself have a very 

direct bearing on employees’ job security; and accordingly it should not be surprising 

to find that these two subject areas for bargaining may overlap.   Here the central 

parties engaged in no bargaining with respect to any of the language that existed in 

the Halton Board’s local agreement with respect to contracting out.  I agree with the 

Union therefore that the correct question is whether each of these provisions, as 

negotiated first one and then the other by the appropriate parties, are able to continue 

to exist and operate side by side in accordance with their terms.     

28. One can readily put aside the two Letters of Intent in the Local agreement, both of 

which clearly can continue in place as they are (and indeed, as the Crown notes, the 

Board in its contracting initiatives has been mindful of the preference of the 

bargaining-unit members for day rather than afternoon shifts).   The more 

fundamental question is the intersection with Article 7.11 of the local agreement, and 

as set out above, the Union has acknowledged and demonstrated the fashion in which 

that Article continues to operate for the Board.    That is, the Union acknowledges the 

right of this Board under its local language to contract out any additional work that 

may arise to be done, or the right to re-assign contractors within the Board, so long 

as it remains mindful as well of the centrally-agreed undertaking with respect to 

eroding the size of the existing bargaining unit.      

29. As a final point I note the submission of the Crown in particular, based on the well-

known admonitions in, for example, its Elgin County and Alcan Smelters cases, 
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supra, that the state of the law is such that any restrictions on an employer’s 

presumptive right to contract out must be negotiated specifically.  Where I disagree 

with the Crown is its assertion that the mere mention of “a number” for the 

bargaining unit is insufficient to meet the test of specificity required by that case law.  

Rather, I find the clear demarcation by the parties of the floor below which the 

exercise of this right cannot take the bargaining unit is very much in line with the 

requirements of the case law. 

30. In sum, as the centrally-negotiated LOU #3 establishes, I find that Paragraph 3b 

permits the Board to drop down below the agreed-upon “protected complement” of 

the Union as of the ratification date only to the extent that either paragraph 1 or 

paragraph 3 specifically provide for; and with respect to the latter, only to the extent 

that the volume of work being performed by a departing member of the bargaining 

unit is not “replaced” in any form, including that of being contracted to an outside 

cleaning service.  There may, as the Crown submits, be cases where the type or 

quantity of contracting raises questions about whether or the extent to which the 

previously-performed work has been so replaced, but as noted, that is not an issue in 

the present case.   The Partial Agreed Statement of Fact together with the 

straightforward submissions of the CTA itself leave no doubt in the present case as to 

the nature and extent of the substitution.   Accordingly, none of the consequent 

reductions to the size of the bargaining unit, whether occurring directly or as a result 

of the Board’s right to determine at which schools it prefers to engage the 

contractors, I find to have been permitted by the terms of the parties’ LOU #3.   I 

accordingly leave it to the parties as requested to work out the issue of remedy, but 

will of course remain seized in the event of any difficulty in resolving that issue. 

31. The grievance to the extent litigated before me to this point is accordingly upheld, 

and I remain seized, again as requested, should there be a need to have me deal 

further with the matter with respect to the period of time beyond the agreed cut-off 

date of November 30th, 2018 and August 30th, 2019. 
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Dated at Thornbury, Ontario, this 11th day of January, 2022 

 

        ______________________ 

           Sole Arbitrator - Central  


