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These are grievances which, broadly speaking, allege a breach of a settlement and a failure to 

accommodate the Grievor’s disability.  The grievances arise out of the fact that the Grievor 

suffered a workplace injury at the City of Mississauga that eventually became an injury to her 

shoulder, which was treated as not work-related.  At the time she was first hurt, the Grievor 

was a Service Person, which is a custodial job.  Following her initial return from injury, the 

Grievor repeatedly went off work after making unsuccessful attempts to return to full duties.  

She eventually had surgery.  While this was going on, the Grievor applied for a job as a Lead 

Hand, which had more hours of light work as compared to a Service Person.  The City took the 

position that the Grievor could not physically perform the Lead Hand role given her physical 

condition.  However, the parties settled that grievance and allowed the Grievor to take a trial as 

the Lead Hand.  During the trial, the Grievor felt pain and her doctor recommended that she 

perform modified duties for a period.  As a result, the City took the position that the Grievor 

could not perform the essential duties of the Lead Hand role and, pursuant to the terms of the 

minutes of settlement, removed her from work, there being in its assessment nothing else that 

she could do.   

 

The first grievance concerns the implementation of the minutes of settlement between the 

parties, which gave the Grievor the trial as a Lead Hand.  Those minutes provided that I would 

have the authority to review the implementation in particular circumstances, which have 

arisen.  The second grievance states: 

 

The Union grieves that the City has violated the collective agreement and the Human Rights 

Code by forcing Rosita Pandya to take a medical leave of absence when she is medically fit to 

perform the work of a Lead Hand and/or by refusing to offer her any reasonable 

accommodation. The Union’s primary position is that the Grievor is medically fit to perform all 

the duties of the Lead Hand job and there is no basis for the City to prohibit the grievor from 

attending work. In the alternative, if the City believes that the grievor’s medical restrictions are 

inconsistent with the essential duties of the Lead Hand job it has a duty to accommodate under 

the Human Rights Code. By unilaterally forcing her to take a leave of absence and failing to give 

any consideration to possible accommodations, the City violated both its procedural and 

substantive duties to accommodate the grievor. 
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This award determines the grievances. 

 

The Facts 

 

The City called three witnesses, Alex Davidson, Lynelle Roy, and Brittanny Whittingstall, and the 

Union called two, one of whom was the Grievor.  The Union’s other witness was the Grievor’s 

daughter whose main evidence was to measure the Grievor’s shoulder height on the Zoom call.  

I allowed this evidence to go in over the objections of the City, but in the result, I found the 

evidence of limited utility and I do not refer to it below.  In the result, most of the facts before 

me are not really disputed.     

 

The Grievor, in both the Service Person and Lead Hand roles, is represented in her employment 

relations with the City by the Union in a bargaining unit that covers employees of the City’s 

facilities and property management division of its corporate services department.  The Grievor 

has been employed with the City since December 2006. 

 

The City has four facilities where Service Persons and Lead Hands work: the Civic Centre, City 

Hall, the Central Library, and the Living Arts Centre.   There were, prior to the pandemic, 20 full-

time Service Persons and Lead Hands and four technicians.  There were also eight additional 

part-time Service Persons.  Normally there was one Lead Hand on the day shift (6am-2:30pm) 

and another Lead Hand on the first of the two afternoon shifts (2:30-11pm or 10am-7:30pm).     

 

The job duties of a Service Person will be discussed more fully below but, in general, there are 

two major components to the job.  The first is a janitorial/cleaner component which can include 

all of the day-to-day custodial responsibilities that one would expect, including cleaning 



4 
 

washrooms, elevators, offices, meeting rooms, vacuuming carpets, mopping floors, collecting 

garbage, dusting, etc.  

 

The second is a set up/take down component.  Set up and take down involve Service Persons 

and sometimes Lead Hands preparing a meeting room for an event by placing tables and chairs 

in the room in accordance with the requirements of whoever is using the room.  The City has 

several meeting rooms of a variety of sizes at its facilities. City Hall has approximately eight 

meeting rooms plus the main floor, which can hold up to 200 chairs.  The Living Arts Centre’s 

main foyer is large enough to hold 500 people.  It also has approximately six meeting rooms.  

The Central Library’s main floor can be used for meetings or events, and it has four meeting 

rooms. Given the number of rooms and the volume of meeting room business, set up and take 

down is a central part of the job of some Service Persons. There are also occasions when 

Service Persons are required to move pianos and podiums in addition to tables and chairs.  

However, I did not hear evidence that the Grievor has ever been required to move a piano or 

that is an issue in this case.   

 

Meeting spaces can be used by City staff and can be rented by the public for events of various 

kinds.  Rented meeting rooms have to be set up in accordance with the requirements 

established by the meeting organizer.  Chairs and tables may be stored on wheeled dollies; if 

so, these have to be wheeled out of a storage area and then set up as required.  At the end of 

the function, tables and chairs have to be re-stacked and placed on the dollies, and put back 

where they belong. 

 

The City often has more than one event scheduled in a meeting room each day.  When it does, 

there can be an urgency to the takedown and set up process as the meeting room is 

reconfigured to the requirements of the next occupants.  Sometimes, there is so much urgency 

that there is an “all hands-on deck” situation where most or all of the Service Persons and Lead 



5 
 

Hand work together to reconfigure or “turn around” the meeting room as fast as possible in 

order to conform to the schedule.  In addition, I heard evidence that the absenteeism rate 

among Service Persons is fairly high so that the Lead Hand may have to pitch in to cover holes 

in the workforce.  However, the Lead Hand is in charge of deciding who works where and 

therefore, in the case of absences, could assign herself to a mainly cleaning role as opposed to a 

regular set up role with the understanding that the Lead Hand would have to pitch in to set up 

or take down as circumstances warrant.          

 

A typical day shift Service Person starts at 6am and first gets their cleaning carts.  If they are 

assigned to City Hall, they will have to clean three or four floors.   On each floor, they will clean 

the washrooms, lobby areas, kitchens, etc.  Other Service Persons are assigned different floors 

or areas in different buildings or are assigned to set up meeting rooms.  

 

Lead Hand duties include assigning staff for the day, doing safety checks, and determining set 

up requirements.  A typical afternoon shift starts with the Lead Hand holding a pre-shift 

meeting with the day shift Lead Hand to determine how things went in the morning.  That lasts 

five to ten minutes.  Following that, the Lead Hand logs into a computer and determines what 

needs to be done for the shift and checks emails.  According to Mr. Davidson, this takes about 

ten minutes.  Ms. Whittingstall testified that it took somewhat longer, depending on what was 

involved.  The Lead Hand then meets with the Service Persons and any contractors to discuss 

any special meetings that are happening that day.  Cleaning assignments are made through a 

written process which I need not describe but, unsurprisingly, has the same Service Persons 

seemingly cleaning the same spaces on a relatively consistent basis.  

 

The Lead Hand then goes out and reviews how the work is going in all of the facilities to ensure 

that staff are deployed to the right areas and are doing the right work.   
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Later the Lead Hand might check the inventory of cleaning and other supplies.   The City has a 

supply cabinet at City Hall and other locations.  Supplies are delivered and then stocked on 

shelves in the cabinets.  The Lead Hand retrieves delivered supplies at a loading dock and then 

shelves the supplies in order to keep them organized.  The Lead Hand lets Mr. Davidson know if 

they are low on supplies so that he can order new ones.  Common supplies include things like 

toilet paper, soaps, hand sanitizer, cleaners, mops, and buckets.  These often come to the City 

in large boxes arriving at the City’s loading dock on a pallet.  The Lead Hand ensures that the 

products delivered match up to what was ordered and advises Mr. Davidson of any variances. 

 

The Lead Hand is also responsible for taking full garbage bags to garbage and recycling bins.  At 

the Living Arts Centre, the bins are tall so that the bags must be picked up and thrown over the 

top.  Normally, the Lead Hand does this by lifting the bag above shoulder height and throwing it 

over the side of the bin. However, some of the bins are next to structures, which allows the 

Lead Hand to throw the bag into the bin from above.  

 

Of particular concern for the purposes of this case is the obligation on the Lead Hand to help 

out where and when needed, especially where Service Persons are absent, as is often the case.  

So, for example, the Lead Hand will clean and vacuum if that is needed.  However, the main 

issue before me is the necessity of assisting with set ups and take downs when needed.  Ms. 

Whittingstall, the then incumbent Lead Hand, testified that she frequently engages in strenuous 

work assisting with set ups and take downs.  This was Mr. Davidson’s evidence as well.    

 

The Lead Hand shares an office with building service technicians.  In the office, the Lead Hand 

also checks the booking calendar to plan for upcoming events and records absences and the 

number of hours Service Persons work.   
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Mr. Davidson testified that there is a difference between what the Lead Hand does on the day 

shift as opposed to the afternoon shift, which is the shift for which the Grievor applied.   The 

afternoon shift, which covers weekends, has a lot more setups than the day shift.  Sometimes 

this involves doing a setup in the evening so that the room can be ready for use the next 

morning.  There is also a lot more focus on floor maintenance such as waxing (which is a more 

strenuous form of cleaning) so that they can be cleaned for the next day while there is less 

pedestrian traffic.  Nevertheless, there are fewer Service Persons scheduled for the afternoon 

shift than the day shift: 8 vs 12.  Outside contract employees may also be used if necessary to 

fill in. 

 

The Grievor’s Injury History 

         

Lynelle Roy testified on behalf of the City about the Grievor’s injury history and the City’s 

efforts to assist her to return to regular work.  This history was largely confirmed by the Grievor 

in her own testimony.   

 

Ms. Roy is a disability management consultant with the City’s Employee Health Services (EHS) 

department and is responsible for managing claims for short-term disability (STD) benefits by 

City employees, including the return from work from disability absence.  She is also the liaison 

for Sun Life Insurance Company which manages the City’s long-term disability (LTD) claims, 

including the return-to-work process from LTD.  Ms. Roy struck me as a highly professional and 

competent City employee with substantial high-level experience in disability management.  Her 

evidence was trustworthy although she certainly had strong, honestly held, beliefs about the 

Grievor’s health and the correctness of the City’s decision-making process, much of which she 

was involved in.  Part of her experience is in assessing the physical demands of occupations.  

She became involved with the Grievor in or about August 2018. 
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I note at the outset that there was little if any dispute about the Grievor’s injury history.  The 

Grievor was injured and made frequent attempts to return to work.  She fully co-operated with 

the City’s efforts to assess her condition.  The City does not and did not believe that the Grievor 

was anything but honest in her dealings with the City.  I also think that the City’s concerns 

regarding the Grievor’s health were genuine.   

 

In March 2018, the Grievor was diagnosed with tears to structures in both of her shoulders 

after she went off work for a work-related illness not related to her shoulders.   The WSIB 

determined that she had both occupational and non-occupational injuries to her shoulders, and 

she was granted WSIB benefits for an injury to her left shoulder and was off work on WSIB 

benefits until May 22, 2018.  On her return to work, the Grievor was given modified duties and 

a plan of graduated hours for approximately a month. 

 

When the Grievor returned to full regular duties, she found it too painful.  Accordingly, the 

accommodated duties were extended to near the end of July 2018 and a new graduated hours 

return to work plan was implemented. 

 

While the Grievor was attempting to return to work as a Service Person in July 2018, the City 

posted a vacancy for an afternoon “Lead Hand – Union” position in the bargaining unit. Two 

members of the bargaining unit applied for the position but only the Grievor was selected for 

an interview on the basis that she had the ability and qualifications for the position. The City 

interviewed the Grievor for the position in August 2018.  

 

The Lead Hand position had attractions for the Grievor.  Aside from an increase in pay, the Lead 

Hand is typically engaged less often in physical work than a Service Person.  Given the Grievor’s 
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age (63 at the time) and physical health concerns, it would clearly be beneficial for the Grievor 

to be a Lead Hand.     

 

On July 12, 2018, the Grievor’s family doctor, Dr. Mang, advised that the Grievor continued to 

experience shoulder pain and that she was going to undergo an MRI.  His opinion was that she 

had right shoulder pain as a result of overuse in compensation for her left shoulder pain.  Dr. 

Mang recommended that the Grievor stay off work pending the results of the MRI which was 

scheduled for August 2, 2018.   

 

The Grievor also saw a doctor employed or retained by the City (the “corporate physician”).  

The corporate physician found that the Grievor could perform modified work where there was 

no use of the left shoulder, no lifting, no repetitive use of the arms and no overhead work.  The 

City did not have modified work that met those criteria and so the Grievor went on STD 

benefits.  I note that the WSIB appeared to leave the picture at this point for the duration of the 

Grievor’s return to work attempts.  It is unclear why that was the case, but the Union takes no 

issue with that before me.  

 

On July 17, 2018, the City sent the Grievor a letter in which it invited her to apply for LTD 

benefits given the length of her absence from full-time work.  It advised her that she would be 

eligible for LTD benefits on September 26, 2018, that being six months from the date of her 

disability. 

 

It was about this time that Ms. Roy became involved with the Grievor.  Her initial involvement 

was to assess the Grievor’s WSIB claim, to assist in the LTD claim process, and to facilitate her 

return to work. It appears that she also arranged the examination of the Grievor by the City’s 

corporate physician (who did not testify before me). 
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On July 24, 2018, Ms. Roy sent the Grievor a letter requesting medical information about, 

among other things, her condition and treatment plan.  The Grievor had her doctor answer the 

City’s questions and then returned the completed documents to the City’s EHS department on 

August 1, 2018.  The Grievor’s doctor confirmed that the Grievor should remain off work 

pending the results of the MRI and perhaps a consultation with an orthopedic specialist.    

 

The Grievor had an MRI on August 2, 2018.  The MRI showed a high-grade partial-thickness tear 

of the distal supraspinatus tendon.  There was also associated small to moderate joint effusion 

(fluid leak) as well as some impingement.  Ms. Roy described this as a significant injury.  She 

believed that there would be instability in the joint, pain, a loss of range of motion, and reduced 

function of the area.   

 

On August 14, Dr. Burhan completed a functional abilities form (FAF), which recommended a 

graduated return to work to full-time modified duties as of August 27, 2018.  Ms. Roy disagreed 

with the doctor’s assessment, particularly after she received the Grievor’s MRI results on 

August 14 or 15. 

 

On August 16, 2018, Ms. Roy met with the City’s corporate physician to discuss Dr. Burhan’s 

FAF.  The corporate physician recommended that the Grievor be sent for an independent 

medical examination (IME) from a specialist and undertake a Functional Abilities Evaluation 

(FAE) from a third-party assessor.  The Grievor agreed to do those things and completed the 

necessary consent forms to permit them to happen.  Ms. Roy sent a letter to the third-party 

FAE provider seeking information through standard questions regarding the Grievor’s fitness to 

work.  The questionnaire related to the Grievor’s then job as a Service Person. 
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The Grievor underwent a two-day FAE at the end of August.  She saw the independent medical 

orthopedic specialist, Dr. Sekyi-Out, on September 18, 2018. 

 

On August 27, 2018, Ms. Roy met with the Grievor to discuss her return to work pending the 

results of the FAE and the specialist appointment.  The parties agreed that she would perform 

light duties for four hours per day, gradually working up to a full shift of modified work.  She 

received four hours of regular pay and four hours STD benefits for this period.  Given her length 

of service, the Grievor was entitled to 100% STD benefits at 100% pay.  The Grievor was told to 

contact EHS if she was having difficulty with her return to work. 

 

On September 12, the City received a copy of the medical support for the Grievor’s LTD 

application.  This “Certificate of Total Disability” complete by her doctor indicated that she had 

a large tear in her left shoulder and a smaller tear in her right shoulder and that she suffered 

from significant shoulder pain.  He advised that she would not be able to perform repetitive 

movement of her arms without occasioning pain and the risk of exacerbating her injury.  

 

On that same date, the City received the results of the Grievor’s FAE.  It indicated that she could 

perform full-time work in the light industrial category.  Ms. Roy testified that “light” meant that 

she could work with 10-20 pounds.  This was to be contrasted with “sedentary” which covered 

working with 0-10 pounds.  At the time, a Service Person could lift more than 20 pounds as part 

of set up and take downs.  She was also found to have the ability to walk eight hours a day.       

 

The FAE also indicated that she could reach forward up to eight hours per day and overhead 

reach up to one hour per day with her left arm and up to three hours per day with her right 

arm. She could do up to three hours a day of light pushing, pulling, lifting, and carrying.  During 
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the testing, the Grievor reported shoulder and neck pain and at some point, feeling nauseous 

and dizzy.  She was found not to meet all the job demands of her occupation. 

 

The report also stated that “from an occupational therapy perspective Ms. Pandya would 

benefit from participation in a 4–6-week work hardening program to further increase and 

maintain her functional abilities.  Once she returns to work, an ergonomic assessment and job 

coaching sessions in her workplace to assist her with performing work within her physical 

abilities is recommended”.  This advice, recommending an ergonomic assessment and job 

coaching was sound, but as far as I know, not followed. 

 

On or about September 24, 2018, the City received the report of the independent orthopedic 

specialist, Dr. Sekyi-Otu.  Dr. Sekyi-Otu identified the shoulder issues which have already been 

described.  She indicated that there was a fair chance for a complete resolution of symptoms.  

She advised that the Grievor should be provided with a gradual return to work program and 

that surgery was not necessary.  Conversely, Dr. Sekyi-Otu indicated that she had reached 

maximum medical recovery and that there should be no restrictions placed on her activity 

levels.  The prognosis was said to be “fair”, given the chronicity of her symptoms. 

 

Ms. Roy testified that she had deep concerns about Dr. Sekyi-Out’s report.  She sought advice 

from the City’s corporate physician who shared those concerns.  In particular, among other 

things, they did not understand why there were no permanent restrictions indicated and that 

the report did not seem to be consistent with the FAE.  She asked that the third-party provider 

ask Dr. Sekyi-Otu to provide clarification of his opinion: 

Please review these reports with your assessors as we are unable to move forward with 

the reports in their current existence. Either the FAE assessor agrees that the employee 

is able to resume full regular duties with a work hardening program, or the IME assesor 

acknowledges that upon further review of the FAE report and the objective findings in 
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the MRI and Ultrasound, that the patient does in fact have restrictions and is not 

capable of resuming all of the essential duties. 

 

Dr. Sekyi-Otu responded: 

Given her job description and the examination at the time of my assessment, I do not believe 

that any restrictions are necessary.  

However, a GRTW [graduated return to work] program would be reasonable. A GRTW program 

consisting of shifts starting a four hour per day and increasing her hours per shift each week 

until she is at 8 hours per shift at the end of 6 weeks. 

 

The City continued to disagree with the specialist’s assessment and decided to proceed with a 

return to work process based on the FAE assessment.  It agreed with the Grievor to institute a 

new work hardening program starting October 29, 2018, and lasting four weeks.  In addition, it 

agreed to temporary restrictions: 

 

Lifting up to 7.7kg ground to knuckle occasionally 

Lifting knuckle to shoulder up to 5.4 kg occasional 

Lifting above shoulder no greater than 2.3kg 

Carrying up to 4.5kg bilateral up to 5.4 kg 

Avoid overhead reaching with left shoulder. 

 

Ms. Roy would follow up with the Grievor two weeks after the start of the program with a goal 

of returning to full duties by the start of the fifth week, that being November 26, 2018. 
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In the meantime, the Grievor was approved for LTD benefits by Sun Life.  Accordingly, when the 

Grievor returned to work under the work hardening program the Grievor would be paid for the 

hours that she could not work by Sun Life as LTD benefits.  However, Sun Life’s involvement was 

more than a monetary one.  Once the Grievor went on LTD, Sun Life had substantial practical 

control over the Grievor’s return to work process.  From that point on, Ms. Roy had frequent 

dealings with Sun Life regarding the Grievor and deferred to it.  In essence, she allowed Sun Life 

to make the decisions regarding the Grievor’s return to work possibilities.  It is unclear whether 

there was an understanding about the duty to accommodate under the Human Rights Code by 

either the City or Sun Life; the duty to accommodate was certainly not a focus and may not 

have been referred to at all in the correspondence between the City and Sun Life.  

 

Also in the meantime, the Grievor’s application to become a Lead Hand was being dealt with by 

the City.  In late September 27, 2018, the City awarded the position to an applicant outside of 

the bargaining unit, Brittany Whittingstall.  On October 2, 2018, the City informed the Grievor 

that she had been unsuccessful in the competition.  On October 17, 2018, the Union filed a 

grievance on behalf of the Grievor in which it asserted that the City had violated various articles 

of the Collective Agreement by “failing to post the Lead Hand job internally before making the 

posting available to external candidates, and by awarding the job to an external candidate, 

rather than the senior-most internal candidate with the ability and qualifications to perform the 

job….”.  

 

On November 12, 2018, the Grievor had a follow-up medical appointment with the City’s 

corporate physician because she was feeling pain.  On that same day, the parties agreed to 

extend the work hardening and to maintain the work restrictions beyond the initial end date of 

November 26.  In accordance with the new plan, the Grievor would be reassessed on December 

6, 2018.  By that date, the plan was that the Grievor would be at seven hour shifts with 

restrictions rather than her normal eight hour shifts with full duties.  There was at this point no 

plan to have the Grievor on full shifts working full duties.   
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On November 29, 2018, the Grievor advised Ms. Roy that she had experienced some increased 

significant symptoms in her left and right arm.  She went off work and advised the City that she 

was going to see her doctor.   She was also referred to an orthopedic specialist for an 

appointment on January 30, 2019.  

 

On December 3, 2018, the Grievor met with the City’s corporate physician and provided a note 

from her doctor indicating that she would be off work until December 10, 2018.  However, she 

also planned vacation for the weeks in December after December 10 which meant that her 

proposed return to active employment would be January 2, 2019.  Her doctor also indicated 

that on her return to work she should continue to be on modified/light duties, albeit on eight-

hour shifts. 

 

The City decided it would not approve the Grievor’s vacation request for December 17-21.   It 

advised her that she was to return to work on the Monday of that week, working eight hours a 

day performing modified work.  She did so. 

 

On January 11, 2019, it was apparent to Ms. Roy that the Grievor was having some difficulty 

completing certain tasks due to shoulder pain.  Ms. Roy advised Sun Life and awaited 

instructions. 

 

Five days later, the Grievor advised Ms. Roy that she was in significant pain.   Ms. Roy was of 

the view that the Grievor had exacerbated her condition and so contacted Sun Life with this 

information, which determined that it would halt the Grievor’s return to work plan so that she 

could get treatment and see a specialist.  The Grievor was placed on LTD benefits. 
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The Grievor saw the specialist who determined that the Grievor should undergo shoulder 

surgery.  She had shoulder surgery in April 2019.  The City was largely not involved with the 

Grievor at this time as Sun Life was handling everything that needed to be done (which was 

essentially approving LTD payments).  Ms. Roy testified that from March 2018 to January 16, 

2019, the Grievor did not ever perform the full duties of a Service Person.  She also did not 

perform full Service Person duties thereafter. 

 

In May 2019, the City’s labour relations department asked Ms. Roy whether the Grievor could 

perform the essential duties of a Lead Hand.  Ms. Roy expressed her view that the Grievor was 

not capable of doing so.  She came to this conclusion by comparing the Grievor’s restrictions 

with, what she believed to be, the essential duties of the Lead Hand, job demand by job 

demand.  More will be said about this below since this conclusion and the analysis she made to 

reach it is reflective of what she testified to about the Grievor’s ability to do the Lead Hand job 

at later times.  Ms. Roy used the most recent medical restrictions on file, which had been 

identified on or about September 11, 2018, and which were therefore approximately eight 

months old and were assessed prior to the Grievor’s surgery. 

 

On August 20, 2019, the City was advised by the Grievor’s surgeon, Dr. Manolopoulos of 

Trillium Health, that the Grievor could return to work with restrictions (no repetitive reaching, 

no overhead work, and no lifting greater than 15 lbs for 6 weeks).  Those restrictions were such 

that Ms. Roy believed she would not meet her occupational demands (as a Service Person).  Sun 

Life, which was in charge of the return-to-work plan and process, agreed with this assessment.  

I note that there was no suggestion by anybody that the essential duties of a Service Person 

might be modified to meet the restrictions.  Nor was there any suggestion that someone should 

undertake a process to investigate whether such modifications could be made.    
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In addition, at this time Ms. Roy wanted to determine if the Grievor had permanent restrictions 

which precluded her from working as a Service Person so that they could “move forward with a 

Long-Term Accommodation process for” the Grievor.  The Grievor’s LTD benefits were 

extended until April 5, 2020, while these determinations were being made.  As I understand it, 

“a long-term accommodation process” is not in the City’s parlance, a modification of a job to 

meet restrictions.  Rather, and as we shall see, it is an attempt to find an employee with work 

restrictions another job at the City which meet those restrictions. 

 

On September 10, 2019, the Grievor provided updated medical to EHS from her family doctor, 

Dr. Mang.  It stated: 

 

This patient has recovered from her L shoulder surgery and is fit to return to modified work 

duties with progression to full duties after approximately 6 weeks. This is in agreement with Dr. 

Manopoulos' assessment from 19/8/2019.  There are R shoulder MRI findings of a moderate-

sized supraspinatus tear (full thickness, near complete tear) from 13/8/2019. She has been using 

the R shoulder more in order to compensate for the L shoulder which was not being used due to 

recent surgery. Fortunately, there are no R shoulder symptoms at this time, and we do not 

restrict her from returning from work as long as the R shoulder is not bothersome. 

 

Ms. Roy’s response to the Grievor was to ask her to send Dr. Mang’s note to Sun Life as it was 

“managing her claim”.   On September 11, Ms. Roy noted that there was a possibility that the 

Grievor might need to meet the demands of the Lead Hand position (presumably because there 

were discussions going on with the Union at the time).  She accordingly asked Sun Life to 

consider both positions when assessing whether the Grievor could return to work.  Ms. Roy 

testified that it was significant to her that the MRI showed that the tear in the Grievor’s right 

shoulder tendon was nearly complete and that the condition of her right shoulder, which is the 

shoulder not surgically repaired, appeared to be worsening.  Ms. Roy had concerns that the 
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Grievor was already overcompensating and that there had been an increase in the size of the 

tear in her shoulder even though the Grievor had been off work. 

 

On October 2 and 3, 2019, the Grievor underwent an FAE at Sun Life’s request.  On October 10, 

2019, Sun Life wrote Ms. Roy as follows: 

 

Good morning Lynelle, 

… 

In August 2019 we received a note written by the plan member’s [the Grievor] specialist 

indicating a return to work on modified duties with avoiding reaching, lifting greater than 15 lbs, 

as well as overhead work. Modified duties for 6 weeks. 

Due to the multiple restrictions provided which would impact the plan member’s ability to 

perform her essential duties, at this point we wrote to the plan member’s attending physician 

and specialist inquiring about the permanency of the restrictions and limitations as well as 

anticipated duration if they are not anticipated to be permanent. The attending physician 

responded indicating that the plan member should adhere to the restrictions set by the 

specialist for at least 6 weeks.  The physician also indicated that testing had confirmed a 

secondary injury, a new tear, which had not yet been reviewed by the specialist. The specialist 

did not reply to our request. 

As more clarity was needed around the plan member’s restrictions and limitations, and her 

ability to safely perform her occupational duties, we referred her for a functional abilities 

evaluation which she participated in over the course of 2 days. 

We anticipate that the plan member will be able to engage in a return to work in the coming 

weeks. Please see the following return to work plan. 

Week 1: 3 days per week 4 hours per day 

Week 2: 3 days per week 4 hours per day 

Week 3: 5 days per week 6 hours per day 
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Week 4: 5 days per week 6 hours per day 

Week 5: Full time 

 

Next Written Update: The week of November 11 2019 

 

 

On October 29, 2019, the Grievor wrote Ms. Roy: 

It has been almost two months ago when I dropped off my Dr's. note stating my return to work 

and I have done my FAF on Oct. 2 & 3/2019.  

Could you let me know what to do next. 

And would you be kind enough to let me know about the Corporate Policy in regards to 

returning to work from LTD. 

 

Ms. Roy responded to the Grievor indicating that she did not have responsibility for the 

Grievor’s return to work: 

Good morning Rosita, 

Your medical documentation was forwarded to SunLife as they manage your LTD claim. Your 

absence and return to work process is managed by SunLife as you are on an approved LTD 

benefit.  My understanding-is that SunLife has been in communication with you and has been 

managing your LTD claim. 

I believe you were sent for a Functional Abilities Evaluation (FAE) by Sun life to clarify 

restrictions/limitations and return to work capabilities related to two medical conditions. 

Once we receive confirmation of a confirmed return to work date from Sun life, including 

whether there are any restrictions and limitations, EHS will work with Sunlife to coordinate your 

return to work plan. 
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I would suggest that you contact your [Sun Life] Case Manager, whom you have included on this 

email to discuss next steps in your claims and return to work process. 

Should you have any further questions, please do not hesitate to contact me. 

 

Later, Sun Life advised Ms. Roy that “there are no restrictions and limitations related to her 

medical condition demonstrated in the FAE”.  On November 5, 2019, Ms. Roy advised the 

Grievor that Sun Life had approved her returning to work on a graduated hours basis with no 

restrictions.  The return to work was initially planned to be in the Service Person position.  The 

return to work would commence on November 18, 2019, with the Grievor working four hours 

per day, three days a week.  The hours of work and days worked would gradually increase until, 

under the plan, the Grievor would on December 16, 2019, return to full duties and hours. 

 

On November 11, 2019, the parties had a scheduled hearing date with respect to the grievance 

regarding the Grievor’s claim to the Lead Hand position.  The parties mediated and agreed to 

the following minutes of settlement of the grievance:    

 

Whereas the Employer posted a position of Lead Hand in July of 2018 

And Whereas the Grievor applied for the position but was not awarded the position; 

And Whereas the Union filed a grievance (Grievance No. 10-17-18) on behalf of the Grievor 

alleging a breach of the collective agreement in respect of the job award and a second grievance 

regarding a breach of a temporary posting for the Lead Hand Role (Grievance No. 6-18-19) (the 

Grievances) 

And Whereas Grievance No.10-17-18 was referred to arbitration before arbitrator Brian McLean 

and Grievance No.6-18-19 was held in abeyance.  

And Whereas the parties are desirous of resolving the disputes as between them and as it 

relates to the Grievances 
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Now Therefore the Parties Agree as Follows: 

1.The Grievor shall return to work on Wednesday, November 20, 2019 in the role of Lead Hand 

and at the rate of pay of a Lead Hand (5% increase to her current salary), in accordance with the 

graduated return to work schedule established by Sun Life (as modified to fit the Grievor’s new 

shift schedule. During this time, the current incumbent, Brittany Whittingstall (the 

“Incumbent”), will remain in the Lead Hand Role on the afternoon shift and will be responsible 

for training the Grievor. The Incumbent shall be considered the primary Lead Hand and 

responsible for providing direction to the employees and the Grievor during this period of time 

and until the Grievor returns to full regular hours or unless otherwise directed by the employer. 

2.Upon the Grievor returning to full regular hours of work, the Incumbent will be transferred to 

the Service Person position, with her current salary being adjusted downwards by 5%. The Union 

agrees to waive the job posting requirements in this respect. 

3.Should the Grievor go off work for medical reasons at anytime between the date of these 

minutes of settlement and twelve (12) months following the Grievor’s return to full duty the city 

may return the Incumbent to the Lead Hand role and the Union agrees to waive the job posting 

requirements in this respect. 

 

4.In the event the Grievor is unable to perform essential duties of the Lead Hand role for 

reasons related to either shoulder injury at anytime during her graduated return to 

work and for a period of six (6) months following the Grievor returning to full hours and 

duties in Lead Hand role, the Employer reserves the right to take the position that the 

Griever cannot perform the essential duties of the role given her medical restrictions 

and the Employer is not obligated to keep the position that is the subject of grievance 

number 10-17-18 open to the Griever. Should the Union disagree, the matter will be put 

back before arbitrator Brian McLean for determination of whether the Griever can 

perform the essential duties of the role and whether the employer is required to hold 

the position open for the Grievor as part of its duty to accommodate under the Human 

Rights Code. The Union expressly acknowledges and agrees that (a) the Employer shall 

not be precluded from relying on the facts leading up to these minutes of settlement; 

and (b) Employer’s agreement to place the Grievor in the Lead Hand role pursuant to 
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these Minutes of Settlement shall be without prejudice to the Employer’s position. The 

Employer expressly acknowledges and agrees that it will not be permitted to argue that 

the Grievor did not demonstrate she had the ability and qualifications during the job 

competition process.  

 

5.The Grievor agrees to provide the necessary consents required by the Employer’s Employee 

Health Services Department required to implement these Minutes of Settlement.  

6.This settlement is strictly without prejudice or precedent and shall not be relied upon by any 

party in any future dispute except as otherwise provided for herein.  

7.The parties agreed to keep the terms of these Minutes of Settlement strictly confidential and 

they shall not be disclosed to any other person or entity saving except the Grievor may disclose 

the terms to her spouse (or spousal equivalent), as required for its implementation or as 

required by law. The parties agree that the Incumbent will be notified that there has been a 

settlement, and she will be advised of the provisions affecting her employment with the 

Employer.  

8.The Griever acknowledges she has been fully and fairly represented by the Union throughout 

the grievance procedure and in the settlement of the grievances and his had sufficient time to 

understand these Minutes of Settlement and hereby voluntarily agrees thereto.  

9.The Union hereby withdraws the grievances.  

10.Arbitrator Brian McLean shall remain seized with respect to the implementation and 

interpretation of these minutes of settlement. 

 

The Grievor returned to work on November 20, 2021, as a trainee Lead Hand in accordance 

with the minutes of settlement.  There were no restrictions, although she returned on a 

graduated return to full hours. 
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In accordance with the minutes of settlement, Brittany Whittingstall, the incumbent in the 

afternoon shift Lead Hand role, which the Grievor was to fill, trained the Grievor as a Lead 

Hand.  In addition, unbeknownst to the Union and the Grievor, she agreed to provide weekly 

updates on the Grievor’s activities and performance to Mr. Davidson.  It is unclear why this 

occurred.  I note that at the time Ms. Whittingstall had an interest in the Grievor failing because 

if the Grievor failed she would re-assume the Lead Hand role.  I also note, however, that by the 

time she testified, Ms. Whittingstall had moved onto bigger things at the City and I had no 

sense that she was anything but honest in her evidence.  

 

Ms. Whittingstall testified that she trained the Grievor in all aspects of the Lead Hand role.  Of 

course, this was made easier by the fact that the Grievor had been a Service Person for many 

years and therefore was familiar with the duties of the Service Persons she was to lead and also 

knew how to perform those Service Person duties that were also performed by the Lead Hand.   

 

Ms. Whittingstall also gave evidence about the way in which the Grievor performed the tasks.  

The Union objected to this evidence, but I allowed it subject to weight.  Under the 

circumstances, I see no reason to treat it differently than any other evidence Ms. Whittingstall 

gave.   

 

Ms. Whittingstall testified that the Grievor struggled on the first day.  She seemed tentative and 

was unable to assist with lifting the larger tables they were required to set up and takedown.  

This is hardly surprising given that the Grievor had not worked for many months and was 

coming off shoulder surgery.   However, according to Ms. Whittingstall, she remained 

uncomfortable assisting in the lifting of the larger tables throughout her return to work.   I note 

that despite the fact that Ms. Whittingstall reported the Grievor’s difficulties to Mr. Davidson, 

nothing was done about it. 
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Ms. Whittingstall testified that on one occasion she perceived that the Grievor showed a sign of 

pain.  They were working in the parking garage and she saw the Grievor rubbing her shoulder.  

The Grievor did not say anything.  Ms. Whittingstall asked if she was ok and the Grievor said 

that she was. 

 

On another occasion the Grievor was supposed to accept a delivery of supplies at the loading 

dock, check to ensure that all ordered supplies were sent, and then place them on the shelves 

in the storage room.  However, when Ms. Whittingstall checked to see if it had been done, the 

boxes of supplies had been taken to the storage room but were left in the centre of the room 

and not placed in the appropriate locations on the shelves.  She thought that her failure to 

stock the shelves created a safety hazard.  This added to the City’s sense is that she was 

avoiding doing physical work. 

 

The Grievor also felt uncomfortable moving a large carpet on one occasion.  The carpet was 

heavy, it had to be moved twice per year with the arrival and departure of winter.  The Grievor 

found it too difficult and declined to help move it.  Other staff had to help Ms. Whittingstall 

load the carpet onto a dolly and move it to the correct location.  The Grievor had similar issues 

moving large tables.  

 

On December 11, 2019, the Grievor was absent from work and advised the City that she was 

feeling pain.  Ms. Roy wrote Mr. Davidson and others the following email:   

 

I have spoken with Rosita and I understand she has had a recurrence in her symptoms 

and she is absent today.  

I have reached out to Sunlife to confirm next steps as Rosita according to Sunlife has no 

restrictions and just needed a gradual plan.  
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She is supposed to be at full time/full duties as of Monday but I am not sure now if that 

is reasonable or recommended.  

I hope to have an update tomorrow. I have asked Rosita to give me an update tomorrow 

and whether she is able to come in and I am also hoping I can hear back from Sunlife. 

 

Ms. Roy also wrote SunLife the following: 

 

Rosita just called us today.  

She advised that she has been in pain for the past several days.  

She advised that she called you yesterday:  

She has advised that she has had significant pain. 

I am concerned … that this return to work is not sustainable.  

Although she is reporting that she did more, the reality is that she is doing the essential duties of 

her role and is having pain again. 

 

Ms. Roy later indicated that the Grievor would not be permitted to return to work until Sun Life 

gave the City advice.  Sun Life advised that the Grievor was going to see her doctor.  It also 

advised that the Grievor continued to be confident in her ability to return to work. 

 

Dr. Mang provided the following report: 

 

We recently assessed Rosita Pandya on December 11, 2019. Due to current symptoms, there 

will be a delay in her ability to progress to full duties due to medical contraindication. She 
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requires a longer session of graduated hours due to significant posterior neck and head pain 

which recurred recently.  

These restrictions are temporary and we anticipate that she will return to regular full time work 

duties as of January 15, 2020.  

We recommend that she return to work according to the following schedule:  

-starting Dec 12, 2019 - 4 hours/day, 3 days/week  

-starting Dec 18, 2019 - 4 hours/day, 5 days/week  

-starting Jan 2, 2020 - 6 hours/day, 5 days/week  

-starting Jan 15, 2020 - full duties  

Thank you for your cooperation ·in this matter. Her symptoms will dictate whether or not we 

can· complete this new return-to-work plan. Enclosed are her medical records as requested. 

 

On January 8, 2020, Dr. Manapolous provided a note that said the Grievor should engage in 

minimal lifting at or above shoulder height.  Based on that information Sun Life decided that it 

was stopping the return-to-work plan and the Grievor was advised of that fact.  The Grievor 

contacted Sun Life and asked why she was not able to return to work.  She was told that she 

was not medically fit to do the job.   

 

Ms. Roy emailed upper management about these events on January 8: 

Good afternoon and Happy New Year everyone, 

EHS has just received a medical note from Rosita’s specialist dated January 6, 2020 which 

appears to outline a restriction of: minimize lifting at or above shoulder level height. 

There is no timeline for this restriction and I am attempting to get a hold of Sunlife to confirm 

next steps.  

Rosita was supposed to be at full regular duties as of next week. 
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I have asked Rosita to come to EHS around 2:30pm tomorrow so I can meet with her before our 

meeting at 4pm. As per usual, I am concerned about her sustainability and ability to perform the 

full regular duties of her role, both current and previous. 

I will try to get some clarity from Sunlife but I wanted to provide you with this update asap. 

I have not spoken with Rosita yet and I have not received anything from Sunlife confirming the 

medical note. 

I hope to have an update tomorrow by the time we meet.  (emphasis added) 

 

A member of management relayed this message to others: 

 

We just received an update (see below) from EHS regarding Rosita’s health status. Alex, HR, EHS 

and I have a meeting already scheduled for tomorrow with Rosita to discuss progress and we 

will take this information then. 

I am going to suggest once we have the official request for physical accommodations that we 

look at the settlement and start the process to re-instate Brittany permanently as 2nd shift Lead 

Hand. 

Below are the clauses that will kick in once we have the official request for accommodations: 

[paragraphs of the minutes of settlement omitted] 

 

On January 15, 2020, Ms. Roy emailed Mr. Davidson and others that Sun Life was moving the 

Grievor to LTD until retirement (she was then 64 years old but had no intention of retiring) and 

that the Grievor was not medically cleared to return to work to her own or any occupation.  She 

also advised that Sun Life had confirmed that the medical issue was related to her shoulder. 

 

On January 23, 2020, the Grievor wrote Sun Life an email requesting a list of the duties of a 

Lead hand that “you have told me I am struggling/couldn’t do”.  Neither Sun Life nor the City 
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responded to the Grievor’s inquiry.  Remarkably, no one from the City contacted the Grievor to 

wish her well in her retirement (as they believed was to happen), to see how she was doing, or 

for any other purpose.  In fact, from that point on the City did not contact the Grievor until 

after she wrote an email on August 26, 2020, advising that she did not intend to retire.  At that 

point, the City attempted to find the Grievor another City job but the only opportunity was a 

part-time position, which the Grievor declined interest in, and no job was ever found.  The 

Grievor remains out of work.  LTD benefits were terminated at age 65 in October 2020.     

 

The Grievor testified that she wishes to return to the Lead Hand role and feels that she is able 

to do it.  She was disappointed by the City’s and Sun Life’s decision and felt humiliated.  It was 

very difficult for her as she lost self-respect.  She also suffered financially as her brief period on 

LTD benefits was only at 60% of her normal pay and then she was without income altogether.  

As of the date she testified, she was not feeling pain in her shoulders and felt fully capable of 

returning to work.     

 

Throughout the process, in making her assessment about the Grievor’s ability to safely perform 

her job duties, Ms. Roy was comparing whatever medical restrictions were in place at a 

particular time against the Grievor’s job duties.  In order to understand the demands of those 

duties to assess whether the Grievor could do them, Ms. Roy relied on a document called a 

physical demands analysis (PDA).  A PDA at the City is an assessment of each of the physical 

demands of an occupation.  The PDAs for the Lead Hand and Service Person were prepared by a 

third-party ergonomics assessor, most recently in May 2019.  As its title suggests, the PDA sets 

out the physical demands of a job, the range of the time that might be engaged in the various 

tasks of that job and the frequency in which they might be performed.  The PDAs provided for 

the Service Person and Lead Hand positions are highly detailed.  For example, there are 

approximately 25 physical demands assessed for the Service Person position.  I note that the 

PDAs contain a disclaimer that the PDAs are meant to describe the “general nature and level of 
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work being performed” and should “not be construed as an exhaustive list of responsibilities, 

duties and skills…”. 

 

Ms. Roy gave extensive evidence about which demands on the Lead Hand PDA she believed the 

Grievor was physically incapable of performing.  While I accept much of her evidence on these 

points, I need not set out this evidence in any detail.  This is because the practical application of 

these restrictions is what matters.  For example, the fact that the Grievor cannot lift a particular 

weight above her shoulder (as the PDA indicates she is expected to do 1-5% of her shift as a 

Lead Hand) means that on a practical level that she may not be able to do certain tasks such as 

stacking chairs in tall stacks and lifting, placing cases of supplies on higher shelves, and 

throwing bags of garbage and recycling into bins in the normal way.  The Lead Hand also is 

expected to spend up to 33% of her time lifting from knuckle level to shoulder height up to 40 

times per hour for event chairs.  Again, what this means is much the same as for the above 

shoulder lifting: the Grievor might have issues with the moving and stacking of chairs and 

tables, placing supplies on shelves, and placing garbage in bins.  I also note that Ms. Roy 

thought the Grievor could do lifting of lesser weights such as 5.4 kilos from knuckle to shoulder. 

 

While Ms. Roy’s evidence on these points is important, as a practical matter, they reflect the 

job duties about which the positions of the parties differed and collided and were the central 

focus of the case.  These include movement and stacking of tables and chairs during set up and 

take down, movement of the carpet, throwing out garbage and shelving supplies.  While the 

Union has some dispute about the Grievor’s limitations and how they relate to the PDA, its 

central position is not that the Grievor can necessarily do those tasks on a regular basis, but 

that those tasks are not essential job duties of a Lead Hand and to the extent they are, 

accommodations can be made to allow the Grievor to perform these tasks.  It is in the context 

of that accommodation where Ms. Roy’s evidence is important. 
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Arguments in Brief 

 

The City’s basic argument is that the evidence has demonstrated that the Grievor is physically 

incapable of performing the job of either a Service Person or a Lead Hand.  More particularly, it 

argues that under the minutes of settlement the issue was can the Grievor perform the 

essential duties of a Lead Hand.  She tried to do so but quite quickly found it physically 

impossible and she went off work.  The City fulfilled its obligation under the minutes of 

settlement to provide her the Lead Hand role, she was incapable of doing that job and in 

accordance with the minutes of settlement she was removed from the position and the City 

was not obligated to keep it open for her.  Given that there is no vacant position at the City that 

fits the Grievor’s medical restrictions, it was not obligated to do anything further for her.     

 

The City notes that the Grievor has not performed the full duties of a Service Person for a 

considerable time.  This is significant since it demonstrates the severity of the Grievor’s 

shoulder problems which have caused her to repeatedly endure pain and then go off work, 

even when performing light duties. To the extenht this fact is arguably not strictly relevant as 

the Grievor is no longer a Service Person and there is no claim of undue hardship,  the City 

notes that Service Person duties are also, when necessary, a significant and essential part of the 

Lead Hand role and that Service Person duties are routinely performed by Lead Hands.   

 

The City argues that it need not change working conditions in a fundamental way, or assign 

essential duties to another employee, to meet its duty to accommodate.   The Ontario Human 

Rights Tribunal discussed this in Briffa v. Costco Wholesale Canada Ltd., 2012 HRTO 1970 

(CanLII) :    

 

[60]        In Hydro‑Québec v. Syndicat des employé‑e‑s de techniques professionnelles et de 

bureau d’Hydro‑Québec, section locale 2000, 2008 SCC 43, the Supreme Court of Canada noted 
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that an employer does not have a duty to change working conditions in a fundamental way, but 

does have a duty, if it can do so without undue hardship, to arrange the employee’s workplace 

or duties to enable the employee to do his or her work.  The duty to accommodate does not 

require an employer to assign the essential duties of an employee with a disability to other 

employees or to hire another employee to perform them in the employee’s place.   

 

It also relies on O.E.C.T.A. v. O.P.E.I.U., [1996] 61 L.A.C. (4th) 109 (Burkett): 

 

18 In Re: Calgary Herald and Calgary Printing Trades Union Local 1 (supra) the grievor suffered 

from a chronic and debilitating illness with no foreseeable improvement. He was terminated 

from his employment. The union sought the creation of a part-time position with flexible hours. 

The arbitrator relied upon Johnson v. Fort McMurray (City) 1992 130 AR 143, 33 ACWS (3d) 737 

(9.B.) affid 145 AR 7, 55 WAL 7, 40 ACWS (3d) 280 (C.A.) where the court held that “undue 

hardship does not extend to the point of requiring an employer to create a job for an 

employee”. The arbitrator also relied upon Canada Post Corp. and CUPW (Godbout) 1993, 32 

LAC (4th) 289 (TAB Joliffe) where in reaching the same conclusion a distinction was drawn 

between modified duties under a rehabilitation program and accommodation on a permanent 

basis. Arbitrator Joliffe held that: 

An employer need not assemble a number of unrelated duties for the sole purpose of 

filling an employee’s day without consideration for the significance of the production 

requirements. While modified duties might be structured as part of a rehabilitation 

program, those same duties might not “bear up well under the scrutiny of undue 

hardship when it is a matter of accommodating an employee on a permanent basis”. 

(emphasis added) 

Indeed, in Re: Hamilton Street Railway Co. and ATU Local 107 (1994) 41 LAC (4th) 1 (R.L. 

Levinson), as relied upon by the Union, it is clear that the object of accommodation under the 

Human Rights Code is to enable the handicapped person to perform the essential duties of a 

position. The recent jurisprudence, therefore, confirms that it is the disabled employee who 

must be assisted to perform the essential duties of his/her position or of some available position 

rather than the position being modified to meet the requirements of the employee. If a disabled 

employee is unable to perform the essential or core duties of his/her position or an available 

position, regardless of whatever attempts might be made at accommodation, that is the end of 

the matter. 

 

The City relies on Specialized Packaging Group Inc. v. C.E.P., Local 517-G 2010 CarswellOnt 

11478, 102 C.L.A.S. 170, 196 L.A.C. (4th) 152 (Brandt) for the proposition that discrimination 
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will only be found where the employer relies on stereotypical attributes of disabled person 

rather than their actual capabilities.  Arbitrator Brandt stated in adopting Arbitraor Knopf’s 

reasoning in Dufferin-Peel: 

 

 63 That issue is more directly addressed by Arbitrator Knopf in Dufferin-Peel (supra). After 

citing extensively from the judgment of Abella J. in McGill Arbitrator Knopf continues: 

This passage instructs tribunals that are charged with the consideration of 

discrimination cases to recognize that claimants have to show more than a negative 

impact on an individual in a protected group to establish a prima facie case or to give 

them access to a human rights remedy. Claimants must establish that there is a "link 

between that group membership and the arbitrariness of the disadvantaging criterion or 

conduct, either on its face or in its impact." Further, the "arbitrariness" in the human 

rights context must be recognized to be the creation of an unfair disadvantage to people 

because of stereotypical attributions of their ability or the violation of their dignity. 

Without that, the claimant will not be held to have established the prima facie case that 

shifts the onus of proof over to the employer. 

Many of the authorities cited by the parties share the same concern about how 

discrimination cases should be handled.  There is repeated recognition of the need to 

balance the concept of access to justice with the need to ensure that the resources of 

the tribunals are only dedicated to those who the human rights legislation was designed 

to protect. In the McGill case, the Supreme Court of Canada has also given a strong 

directive regarding the need to protect the dignity of vulnerable groups and individuals 

who have received constitutional recognition in the Charter of Rights and the provincial 

Human Rights Codes. However, it has also indicated that there is also a need to protect 

the resources of the tribunals who hear those cases by diverting away claims that do not 

arise out of the fundamental purpose of those constitutional rights. Accordingly, one 

does not have automatic access to human rights remedies simply by showing that one 

does is a ember of a protected class who has been treated differently. One has to show 

that the fundamental purpose of the human rights protection has been denied by 

showing a violation of one's dignity or that one has been subjected to an unfair 

disadvantage before the respondent will be expected to justify its conduct..... [pp. 379-

380] 

64 Arbitrator Knopf makes no reference to Honda v. Keays. I note that it does not appear among 

the list of cases referred to her for consideration and it may be that, given that both are 

decisions rendered in 2008, it had not been delivered at the time that Arbitrator Knopf heard 

the case or wrote her decision. However, the passage cited clearly echoes the same 

fundamental notions that emerge out of the reasons of Abella J. in McGill and to which albeit 

brief reference is made in Honda v. Keays, viz, that what is required in order to make out a 

prima facie case of  discrimination is the creation of some disadvantage through the arbitrary 

attribution  stereotypical assumptions concerning the characteristics of the class of which the 
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grievor/claimant is a member. Accordingly, if the "disadvantage" is created for some other 

reason, for example, that the grievor/claimant is not capable of doing the work that is sought, 

the required "link" between the suffering of the adverse impact or disadvantage and the 

arbitrary attribution of stereotypical characteristics will not have been established. 

 

 

Finally, the City argues that it is not obligated to exempt employees from the essential duties of 

their position, or change the essential duties or assign those essential duties to another 

employee. (see, for example: Pourasadi v. Bentley Leathers Inc. (2015) 2015 HRTO 138).  If a 

duty is essential, it has to be performed whenever there is a need to perform it. 

  

The Union’s argument is also, at its heart, straightforward.  Essentially, it asserts that the City 

has never accommodated the Grievor by examining her essential job duties and seeing whether 

assistance can be provided to the Grievor to permit her to do those duties within her physical 

capabilities.  Instead, it is clear on the evidence, that the City and Sun Life’s only concern was 

whether the Grievor could perform the full range of Lead Hand duties. It never determined 

what a Lead Hand’s essential duties were and whether the Grievor could perform them with 

assistance.  Had it done so, it would have recognized that there were minor changes to the way 

the Lead Hand’s work was performed (such as using a ladder when depositing garbage) that 

would have allowed the Grievor to safely perform them.  The City has therefore not satisfied its 

procedural or substantive duty to accommodate.  

 

Decision 

 

Onus 

 

The Union alleges two violations, one of the Code and one of the minutes of settlement.  It 

clearly bears the onus of establishing that the settlement has been breached.   I also accept for 

the purposes of this award that the Ontario Human Rights Tribunal in Bouchard v. Aecon 
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Construction Group Inc., [2013] HRTO 282 accurately describes that the onus, in this case, is on 

the Union with respect to the allegation of a violation of the Human Rights Code: 

 

[45] The applicant has the onus of proving on a balance of probabilities that a violation of the 

Code has occurred. A balance of probabilities means that it is more likely than not a violation 

has occurred. Clear, convincing and cogent evidence is required in order to satisfy the balance of 

probabilities test. See F.H. v. McDougall, 2008 SCC 53 at para. 46. 

[46] The onus is on the applicant to establish a prima facie case of discrimination. A prima facie 

case is one which covers the allegations made and which, if they are believed, is complete and 

sufficient to justify a finding in the applicant's favour in the absence of an answer from the 

respondent. See Ontario Human Rights Comm. v. Simpsons-Sears, [1985] 2 S.C.R. 536. In order 

to establish a prima facie case of discrimination, the applicant must prove that (1) he had, or 

was perceived to have, a disability, (2) he received adverse treatment, and (3) his disability was 

a factor in the adverse treatment. See, for example, Communications, Energy & Paperworkers' 

Union of Canada (CEP), Local 789 v. Domtar Inc., 2009 BCCA 52 at para. 36. 

… 

[48] If the applicant establishes a prima facie case of discrimination, the respondent must 

establish defences and exemptions on a balance of probabilities. Although an evidentiary 

burden to rebut discrimination may shift to the responding party, the onus of proving 

discrimination remains on the applicant throughout. See Ontario (Disability Support Program) v. 

Tranchemontagne, 2010 ONCA 593 at paras. 112 and 119. 

 

The Breach of Settlement Allegation 

 

The City argues that this case is about two issues: 

 

1) Can or could the Grievor perform the essential duties of the Lead Hand position 

2) Was/is the City obligated to keep the Lead Hand position open indefinitely? 

 

The origins of the City’s argument are found in paragraph four of the minutes of settlement 

which is repeated here for ease of reference: 
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 4.In the event the Grievor is unable to perform the essential duties of the Lead Hand role for 

reasons related to either shoulder injury at anytime during her graduated return to work and for 

a period of six (6) months following the Grievor returning to full hours and duties in the Lead 

Hand role, the Employer reserves the right to take the position that the Griever cannot perform 

the essential duties of the role given her medical restrictions and the Employer is not obligated 

to keep the position that is the subject of grievance number 10-17-18 open to the Griever. 

Should the Union disagree, the matter will be put back before arbitrator Brian McLean for 

determination of whether the Griever can perform the essential duties of the role and whether 

the employer is required to hold the position open for the Grievor as part of its duty to 

accommodate under the Human Rights Code. The Union expressly acknowledges and agrees 

that (a) the Employer shall not be precluded from relying on the facts leading up to these 

minutes of settlement; and (b) Employer’s agreement to place the Grievor in the Lead Hand role 

pursuant to these Minutes of Settlement shall be without prejudice to the Employer’s position. 

The Employer expressly acknowledges and agrees that it will not be permitted to argue that the 

Grievor did not demonstrate she had the ability and qualifications during the job competition 

process. 

 

What paragraph four reflects is that the City never believed the Grievor could, as a result of her 

injuries, perform the duties of the Lead Hand job.  That is why (or at least one of the main 

reasons why) the City did not place the Grievor in the Lead Hand position after my first award.  

From the City’s perspective, the essence of the settlement, therefore, was to give the Grievor a 

chance to see if she could physically do the job.  If she could not, then under the settlement the 

City was entitled to take the position that the Grievor cannot perform the essential duties of 

the Lead Hand role given her medical restrictions and was entitled not to hold the position 

open for the Grievor.  The City was specifically permitted to rely on events that occurred prior 

to the minutes of settlement so that it could demonstrate the Grievor’s work and medical 

history in order to show that it had accommodated the Grievor throughout and to demonstrate 

the extent of the Grievor’s injuries and absences from work as a result of those injuries.    
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While I agree that those are two of the primary issues in this case, under the settlement I must 

also decide whether the City has fulfilled its “duty to accommodate” under the Ontario Human 

Rights Code more generally in light of the issue identified by the minutes of settlement 

regarding keeping the Lead Hand job open if the Grievor’s shoulder injury was aggravated. The 

determination of whether the City was/is obligated to keep the Lead Hand position open for 

the Grievor indefinitely is a “human rights” question as the settlement recognizes.  The only 

way to answer that question is with reference to the Code generally, including the duty to 

accommodate.   In this regard s. 17 of the Code states: 

 

17 (1) A right of a person under this Act is not infringed for the reason only that the person is 

incapable of performing or fulfilling the essential duties or requirements attending the exercise 

of the right because of disability.  R.S.O. 1990, c. H.19, s. 17 (1); 2001, c. 32, s. 27 (5). 

(2) No tribunal or court shall find a person incapable unless it is satisfied that the needs of the 

person cannot be accommodated without undue hardship on the person responsible for 

accommodating those needs, considering the cost, outside sources of funding, if any, and health 

and safety requirements, if any.  (emphasis added)   

 

I start my analysis by noting that the parties’ use of the words “essential duties” in paragraph 

four of the Minutes of Settlement is no accident.  It is an indirect reference to s.17(1) of the 

Code.  It is almost certain, therefore, that the phrase “essential duties” in the settlement has 

the same meaning as in the Code and the caselaw interpreting that phrase can be relied on to 

give meaning to the minutes of settlement.  In this regard, I accept and adopt the analysis on 

this point in Briffa,supra: 

 

[52]        In my view, the issue in this case is not solely whether the accommodation identified as 

appropriate by the applicant would cause the respondent undue hardship, but rather whether it 

would allow the applicant to perform the essential duties of her job, including, if necessary, with 

accommodation, to the point of undue hardship. 

 

[53]        The language used in section 17 is that of the “essential duties or requirements” 

associated with the exercise of the right to be free from discrimination in respect of 

employment for reason of disability. 
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[54]        Clearly, the Legislature’s use of the language of “essential duties” rather than all duties 

has some meaning.  It implies that accommodation may require an employer to accept that an 

employee may not be able to perform every single task that would normally be within his or her 

job description.  Nor does it require the opposite. 

 

[55]        The critical question in this case is what the essential duties of the RTV position were.   

… 

 

 

The significant problem for the City on the first question it asserts need be answered  (and for 

that matter the Code) is that it is apparent on the evidence I heard that the City did not identify 

the essential duties of the Lead Hand position.  Instead, it viewed every single item on the Lead 

Hand PDA as the essential duties of the Lead Hand.  This conclusion was made clear throughout 

the City’s evidence.  First, there is no evidence of the City assessing the Lead Hand duties to 

determine which duties were essential.  Second, the City used the PDA as its guide.  The 

purpose of the PDA is to quantify virtually all the physical demands of a position; it does not 

identify which of those physical demands are essential.  Third, Ms. Roy testified that Sun Life 

was not drawing any distinction between essential and non-essential duties and it was that 

company that was in charge of the Grievor’s return to work once she became in receipt of LTD 

benefits.  In fact, there is nothing in any of the many documents filed in this case that anyone 

considered modifications to the Lead Hand job to accommodate the Grievor’s disability on a 

long-term basis.  Except for the transition period on her various returns to work, it was all or 

nothing.  Fourth, it is apparent that Ms. Roy was of the same mind as Sun Life; she only 

considered the Grievor’s ability to do all of the Lead Hand jobs, whether they were essential or 

not and did not turn her mind as to what was essential.  In this regard, in her emails to upper 

management, she referenced the fact that she thought it unlikely that the Grievor could do the 

“full regular duties of her role”.  This attitude was confirmed in her testimony.      
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I disagree with that approach.   As the Tribunal stated in Briffa, accommodation may require an 

employer to accept that an employee may not be able to perform every single task that would 

normally be within his or her job description.  In this regard, the job description for a Lead Hand 

states:    

Job Summary 

 

Reporting to the Supervisor Operations, Civic Precinct, the successful candidate will carry out 

custodial and departmental support services in designated areas and provide functional 

guidance to the Custodial Services Persons. 

 

Duties and Responsibilities  

 

• Act as an instructor for on-the-job training conducted within the team. 

• Working with the Supervisor and other Lead Hand, ensures adequate scheduling of part 

time staff to meet the operational needs of each building 

• Review the work of Custodial Service Persons during and upon completion of 

assignments, providing guidance if required.  

• Perform duties such as cleaning floors, carpets, furniture, walls, windows, and other 

areas as assigned 

• Employ effective and efficient methods to maintain sanitary conditions in the building; 

knowing the safe, economic use of cleaning materials 

• Set up and arrange furnishings and miscellaneous equipment for scheduled meetings 

• Efficiently use all types of caretaking equipment, including buffers, strippers, sweepers 

and floor machine. 

• Conduct maintenance deficiency inspections 

• In conjunction with the Supervisor ensure all work is done according to OH&S Act and 

compliant with all WHMIS standards.  

• Communicate with the public in a friendly and courteous manner.  

• Performs other related duties as assigned.  (emphasis added) 
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Under the “skills and qualifications” part of the job description, which follows the duties and 

responsibilities section, one bullet point states, “must have a solid knowledge of floor cleaning 

techniques and machinery and be physically capable of carrying out essential duties of the job”. 

 

Similarly, the Lead Hand PDA describes the job as follows: 

Lead Hand schedules and assigns work to Custodial Service Persons, coordinates bookings for 

events/meetings at Living Arts Centre (LAC), Civic Centre (CC) and Central Library (CL).  They 

provide on-the-job training to custodial team, and review work (i.e. conduct rounds/inspections) 

of Custodial Service Persons during and upon completion of assignments.  Lead Hand performs 

caretaking tasks including cleaning if floors (tile, carpet), washrooms, kitchenettes, 

windows/walls, and other areas as required (e.g. project cleaning tasks, fill in when short 

staffed).  They also assist with setup/tear down for meetings or special events (at LAC,CC,CL).  

Lead Hand receives stock orders that are delivered weekly (approx. 55-70 boxes)  (emphasis 

added) 

 

As can be seen from the job description and the PDA, all but two of the duties and 

responsibilities, furniture set up and possibly the use of floor cleaning equipment, are clearly 

within the Grievor’s physical capabilities even if her shoulders never fully recover.  In addition, 

there are other duties, such as the shelving of supplies and taking out the garbage which are 

not in the job description but which are performed by the Lead Hands and are also in dispute.   

 

I agree that there is no requirement to bundle job duties or assign significant essential duties to 

other employees. It is also not required to exempt the Grievor from the essential Lead Hand 

duties of their position, or change the essential duties.  Moreover, the object of 

accommodation under the Human Rights Code is to enable the person to perform the essential 

duties of a position. It is the employee who must be assisted to perform the essential duties of 

his/her position.    

 

In my view, what the City was required to do to fulfill its obligation under the settlement was, 

rather than simply send the Grievor home for good, to first determine the Grievor’s essential 
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duties as Lead Hand.  This it did not do.  After determining what the essential duties of the Lead 

Hand role are it then should have identified which of those duties the Grievor could and could 

not perform and for those she was unable to perform, determine whether accommodation 

could allow her to perform them.   

 

In this case, I need not determine with specificity each and every Lead Hand duty which is 

essential.  I also need not determine the full scope of the Grievor’s medical conditions and her 

capabilities.  It is obvious that she has chronic injuries to both shoulders that prevent her from 

doing a range of physical tasks.  However, the reason I need not determine with specificity the 

Grievor’s limitations is primarily that there are many duties that the parties agree the Grievor is 

capable of doing.  These include holding the morning meetings, checking emails, scheduling, 

conducting inspections, and cleaning.  Where the parties differ is over the essential nature of a 

limited range of duties like stacking chairs and tables, setting up and taking down furniture in 

meeting rooms, placing supplies on shelves, and placing garbage, cardboard, and recycling in 

bins.  It was somewhat unclear, but it is also possible the City views twice-annual carpet moving 

as an essential Lead Hand duty. 

 

I have already stated that the City’s apparent view that every job duty which the Lead Hand 

could potentially perform is essential is problematic, an incorrect interpretation of the 

settlement, and not consistent with the law.  Adding to my concerns with the City’s position is a 

narrow view of what a duty is.  With these considerations in mind, I turn to assessing the Lead 

Hand duties that are in dispute and which were the central focus of the evidence before me.  I 

observe that the task of assessing accommodation possibilities is made harder by the fact that 

the City did not engage in any accommodation assessment at the time it decided that the 

Grievor could not perform all the Lead Hand duties.     
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In case it is in dispute, I start with the carpet movement.   I accept Ms. Whittingstall’s evidence 

that the Grievor refused to assist her in moving the large carpet as it was too heavy for her.  

However, to the extent that the City takes the position that this was an essential Lead Hand 

duty, I disagree.  The carpet moving occurs only twice per year and need not be performed by 

the Lead Hand; it is not an essential duty.    

 

In my view, it is also clear that the Grievor could perform the essential duty of taking out the 

garbage so long as there was minimal accommodation such as the provision of a ladder or other 

similar device.  To the extent that there is concern about lifting the bags at all, the Grievor could 

be provided with a wheeled device to permit her to safely move the bags.   

 

The same assessment likely goes for the storage of supplies.  Ms. Whittingstall in fact testified 

that she used a ladder for that job.  Moreover, there is no particular reason why entire boxes of 

supplies have to be lifted onto the shelves.  A proper assessment of how the Grievor could 

perform the supply stacking function might well include determining whether the Grievor could 

break down a box of paper towels, for example, and then stack the individual paper towel rolls 

on the shelves in or out of a box already on the shelf. 

 

The physical aspects of the setups and takedowns are where the parties put much of their 

focus.  It is also here where the City’s failure to attempt to accommodate the Grievor (the 

procedural part of the duty to accommodate), as shall be discussed below, increases the 

challenge of assessing what the Grievor could and could not do.  Nevertheless, in my view, the 

“essential duty” for the Lead Hand for the duty to “set up and arrange furnishings and 

miscellaneous equipment for scheduled meetings” is to assist in the setup and takedown of 

meeting rooms when required to do so.  That is what Mr. Davidson’s evidence was which 

reflects the job description.  While it is true that Lead Hands have traditionally done heavy work 
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as part of that assistance, I find that is not the essential duty.  The essential duty is to do work 

where required to ensure the setup and takedown occur as quickly as required.   

 

I accept it is likely that there were tasks in set up and take down duty that the Grievor could not 

do and likely will never be able to do without assistance, not only because of her injured 

shoulder but also because of her size and strength.  Included in this might be lifting a full stack 

of chairs onto and off of dollies and maneuvering the large tables with or without assistance.  

These are the job duties that Ms.  Whittingstall testified that Grievor was reluctant to perform 

or appear to be outside of her restrictions at the time.  I agree that they probably are.   

 

However, even assuming that the Grievor cannot do those aspects of set up and take down, 

that does not mean that she cannot participate in and provide meaningful assistance to the 

physical aspects of the essential setup and takedown duty.   Had the City engaged in a proper 

accommodation process, meaningful tasks would almost certainly have been identified at the 

time.  However, even from the evidence I heard, there are obvious solutions here.  If the 

Grievor is unable to place a stack of chairs on a dolly, there is nothing to prevent her from 

stacking the chairs on the dolly to a height that is safe for her.  There is also nothing to prevent 

the Grievor from stacking chairs in smaller numbers off the dolly so that someone can stack the 

small stacks of chairs together or onto the dolly.  I observe that in every school function I have 

been to where parents are asked to stack chairs after the function this is how it works.  Parents 

who are not as strong stack chairs into stacks of twos and threes and then stronger parents 

combine those stacks into taller stacks and, where dollies are present, place the larger stacks on 

the dollies.     

 

As for the tables, there is nothing to prevent the Grievor from moving only the smaller tables 

and assigning the movement of the larger tables to Service Persons.  There is also nothing to 

prevent the Grievor from doing other meaningful physical work (like stacking chairs or setting 
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up or taking down whiteboards) while others move the larger tables.  So much of this is a 

matter of organization of the work which, as Lead Hand, is in the hands of the Grievor.  I do not 

suggest that the foregoing is an exhaustive list of accommodations that might be investigated.  

It is a given that persons like Mr. Davidson, Ms Roy, the Grievor and the Union will be in a 

better position to come up with and determine appropriate accommodation.     

 

It is also important to note that what I am not suggesting is that the Grievor be permitted to 

avoid all physical aspects of the job.  That is not what the Union is asking me to do in this case.  

What I am suggesting is that there are physical aspects of the essential duty of assisting with set 

up and take down which the Grievor clearly can do or that can be re arranged so that she can 

do them.  These can be properly identified with an appropriate accommodation analysis.   

 

Even if that was not the case, I see no hardship on the City to have the Grievor take over the 

responsibilities of a Service Person who was cleaning public areas while that Service Person 

placed the supplies or took out the garbage.  It is simply the Grievor performing, for a brief 

period, one essential Lead Hand duty instead of another.   To the extent that the City might be 

concerned that the Grievor might slough off her duties that is a management and disciplinary 

issue.  I also note that “staff transfers” were among the potential methods of accommodation 

specifically identified by the Supreme Court of Canada in Hydro Québec v. Syndicat des 

employées de techniques professionnelles et de bureau d’Hydro Québec, section locale 2000 

(SCFP FTQ),[2008] 2 S.C.R. 561:   

17] Because of the individualized nature of the duty to accommodate and the variety of 

circumstances that may arise, rigid rules must be avoided.  If a business can, without undue 

hardship, offer the employee a variable work schedule or lighten his or her duties — or even 

authorize staff transfers — to ensure that the employee can do his or her work, it must do so to 

accommodate the employee.  Thus, in McGill University Health Centre (Montreal General 

Hospital) v. Syndicat des employés de l’Hôpital général de Montréal, [2007] 1 S.C.R. 161, 2007 
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SCC 4, the employer had authorized absences that were not provided for in the collective 

agreement….   

 

This is not, like that in Hydro Québec, a case about chronic absenteeism, although absenteeism 

plays a role in the City’s argument.  Nevertheless, the Hydro Québec case is still relevant where 

the Court states that the duty to accommodate is an individualized exercise and that “If a 

business can, without undue hardship, offer the employee a variable work schedule or lighten 

his or her duties…”  It is clear that the City has not done this here except as temporary 

measures to enable the Grievor to return to full duties and full-time hours.                

 

I also am satisfied that these accommodations do not amount to a fundamental modification of 

the Lead Hand working conditions (as discussed in British Columbia (Public Service Employee 

Relations Commission) v. B.C.G.E.U., [1999] 3 S.C.R. 3 (S.C.C.) (Meiorin).  They are minor in 

nature and do not cause undue hardship. 

 

While the Grievor was training for the Lead Hand role, the City believed that she had shoulder 

issues that prevented her from doing all the Lead Hand duties and yet it did nothing to 

accommodate those issues.  That was true even after Ms. Whittingstall reported that she 

believed the Grievor was experiencing pain.  Moreover, once the City received medical 

information, both from the family doctor and the specialist, it simply concluded that the 

Grievor could not do the work rather than attempt to identify her essential duties and find 

solutions that would allow her to perform them.      

 

Based on the foregoing analysis, I am satisfied that the Grievor could have performed the 

essential duties of the job had those essential duties been properly identified and assessed and 

proper accommodation made. I see no reason why this could not have been without undue 

hardship to the City.  Accordingly, the City is in breach of the minutes of settlement.   
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The Duty to Accommodate and The Requirement to Keep the Lead Hand Job Open 

 

An assessment of whether the duty to accommodate required the City to keep the job open 

involves an assessment of the duty to accommodate as a general concept.  In my view, the City 

must fail in its argument simply because it did not properly determine the Grievor’s essential 

duties.  But beyond that, I am satisfied that the duty to accommodate required the City to keep 

the job open in this case.  I need not decide, as the City suggests, whether it was required to 

keep the job open “indefinitely”.  What is clear is that the Grievor had been absent for a 

significant period of time following surgery.  Critically, she was in a new role- all of the 

accommodations that had been made to date were in the Service Person role which is a 

substantially more physical job than the Lead Hand role.  In these circumstances, the duty to 

accommodate required the City to keep the job open while it underwent a proper 

accommodation assessment process, which it never did.        

 

I note that the law has been clear for several years that there are two components to the duty 

to accommodate: a procedural component and a substantive component.  The procedural 

component involves engaging in a process to see whether an accommodation can be made.  

The substantive component is actually carrying through on the accommodation found 

necessary in the procedural phase, subject to undue hardship.  In Briffa, supra, the tribunal 

described these concepts this way: 

 

 [35]        The Supreme Court of Canada has accepted that the duty to accommodate has both a 

substantive and procedural component; see British Columbia (Public Service Employee Relations 

Commission) v. BCGSEU, 1999 CanLII 652 (SCC), [1999] 3 S.C.R. 3, (“Meiorin”), and British 

Columbia (Superintendent of Motor Vehicles) v. British Columbia (Council of Human Rights), 

1999 CanLII 646 (SCC), [1999] 3 S.C.R. 868, at paras. 22 and 42–45.  To meet the procedural part 

of the duty to accommodate, the respondent must take adequate steps to explore what 

accommodation is needed, and to assess accommodation options. That involves obtaining all 
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relevant information about the applicant’s situation, at least where it is readily available. See 

ADGA Group Consultants Inc. v. Lane, 2008 CanLII 39605 (ON SCDC), 91 OR (3d) 649, (ON 

S.C.D.C.) 

 

The City argues that with respect to the alleged Human Rights Code violation allegation the 

Union must first establish that the Grievor suffered discrimination in employment before the 

duty to accommodate arises.  Assuming that is true, it is in my view clear that the Union has 

established a prima facie case of discrimination.  The City permanently removed the Grievor 

from her position shortly after being advised by her doctors that she had medical conditions 

which indisputably amount to a disability.  But for her disability, the Grievor would have 

continued to work.  Discrimination has occurred.  The real issue in this case is whether it is legal 

or illegal discrimination, and that determination is made applying s.17 of the Code.   

 

I have trouble understanding how the reasoning in Honda v. Keays, [2008] 2 S.C.R. 362, 294 

D.L.R. (4th) 577 has direct application here.  That decision must be read in the context of the 

facts before the Court, which were that the Company had established a disability management 

program that affected all employees.  That context is entirely different from the facts before 

me.  There, it made sense that such a program was not discriminatory because it involved no 

stereotyping.  Applying the “stereotyping” principle to an individual employee seeking 

accommodation appears to make little sense and would serve to virtually negate the duty to 

accommodate altogether. 

 

Even so, I note that in the case relied upon by the City, Specialized Packaging, supra, the 

arbitrator applied the test as meaning that there is no discrimination only if the employee was 

totally incapable or performing the position at issue.  Like the case before me, there, the 

arbitrator found discrimination because the employee was not “totally incapable of doing the 

work”: 
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 76 What this evidence shows is some consensus among those who examined the grievor that 

she remained capable of performing the J2 sort duties that she had been doing before being 

denied her request to return to work. While those recommendations were tempered by a 

suggestion of some accommodation, eg. raising a tray, building in break times for stretching and 

rest, nothing in them suggests a total incapability of doing the work such as was apparently 

evident in cases like McGill or Baum v. City of Calgary. 

77 It may be the case that, as counsel for the employer suggests, there are in reality no longer 

any duties that the grievor is currently capable of performing; that the workplace has changed 

since her departure such that, however able she may have been able to perform certain work of 

the J2 sorting job, that is no longer case. However, in my view those issues arise more properly 

as a part of the justification for discrimination, something that needs to be proven by the 

employer in its defence to the claim. In other words, those issues, are not a part of what a 

grievor needs to show as part of establishing prima facie discrimination. See Unilever (Springate) 

supra. 

 

 

The case here is much the same.  There is no dispute that the Grievor can perform the bulk of 

Lead Hand duties- this is not a case where the Grievor is totally incapable of doing the work.  

There is therefore a prima facie case of discrimination here.  The real issue is whether the 

Grievor can be accommodated without undue hardship on the City, in part by keeping the 

position open. 

 

Again, Briffa is of assistance because it suggests the process that must be undertaken: 

[34]        The applicant having made out a prima facie case of discrimination, the onus, therefore, 

shifts to the respondent to establish a defence under the Code.   In the present case, the 

respondent relies on section 17 of the Code. 

 

[36]         Inane v. ADGA Group Consultants Inc., 2007 HRTO 34, the Tribunal held that failure to 

meet the procedural dimensions of the duty to accommodate — the duty to inquire and assess 

— is a form of discrimination in itself because it denies the affected person the benefit of the 
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prohibition against discrimination, and a proper search for accommodation. This decision was 

confirmed on judicial review: ADGA Group Consultants Inc. v. Lane, supra. 

 

[37]        Accommodation is a collaborative process: the person with a duty to accommodate has 

a duty to actively seek the information he or she needs, and must be prepared to consider and 

explore the possibilities. The person requiring accommodation must also cooperate in the 

attempt to find suitable accommodation. 

 

[38]        In the present case, I find that the respondent has met both its procedural and 

substantive duties.  

 

[39]        There is ample evidence that establishes on balance that enquiries were made about 

the applicant’s abilities and restrictions.  Accommodations within the RTV position were 

canvassed and attempted.  I note that there was a site visit made by an ergonomist employed by 

the WSIB during which he assessed the RTV position and provided his opinion as to the 

suitability of some aspects of the job given the applicant’s medical restrictions.  

 

[40]        Subsequently, when the respondent took the position that it had become clear that the 

applicant could not perform essential tasks that made up the RTV clerk position, the possibility 

of accommodating the applicant’s disability by placing her in other suitable jobs within the 

workplace was also considered and ergonomic assessments made of potentially suitable 

positions. 

 

[41]        As such the applicant has not established that the respondent employer failed to meet 

the procedural aspects of its duty to accommodate. 

 

The City engaged in none of that process here.  There was no procedure engaged in to find the 

Grievor permanent accommodation.  All accommodation took place with a view to have the 

Grievor work full time Service Person duties.  There was no accommodation attempted or 

implemented with respect to the Lead Hand role at all.  The procedural aspect of the duty to 

accommodate has clearly been violated.  At a minimum, the City should have kept the position 

open for the Grievor while it determined whether accommodation could be made.  It did not.  It 

(or Sun Life) simply removed her from the position and did not even answer her question about 
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which job duties it believed that she could not do, which I take to be the Grievor attempting to 

engage in the accommodation process.       

 

There is no doubt that the City accommodated the Grievor’s injuries to a point.  It permitted 

the Grievor to be absent from work on several occasions including for an extended absence 

following her surgery.  It provided light duties and engaged in multiple work hardening periods 

in an attempt to get the Grievor back to full-time full duties.  However, these largely occurred in 

the Grievor’s old job of Service Person and there is no evidence before me that any of that 

amounted to undue hardship.  The City is a large organization with sophisticated human and 

health services resources.  What it did was to do what essentially any employer would do.  It 

assisted the Grievor in an effort to get her back to full duties on a full-time basis.  Those efforts 

were unsuccessful and the Grievor had to undergo surgery.  Like virtually any employer would 

do, the Grievor’s job was kept open until she recovered sufficiently enough to return to work.   

 

However, what was unusual was that the Grievor was then kept off work because the City did 

not accept that her doctor was correct.  This was not accommodation.  However, eventually, 

Sun Life told the City that the Grievor was fit to return to work approximately three months 

after she had been cleared by her own doctors to do so.  The City agreed to accommodate the 

Grievor’s return to work through another work hardening program.   

 

This is the point at which circumstances changed.  The Grievor had won the Lead Hand position 

through the combination of a job competition in conjunction with my award finding that 

internal candidates had to be given preference over external candidates.  However, the City 

took the position that the Grievor could not do the job.  The minutes of settlement resolved 

that dispute. 
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I see no basis on which I could conclude that the City was not obligated to keep the Lead Hand 

position open as part of the duty to accommodate.  As a Lead Hand, the Grievor was in a new, 

much less strenuous position than she had been as a service person.  While she aggravated her 

injury in that position, I am satisfied on a balance of probabilities that much or all of the reason 

for that was the City’s (and perhaps others’) failure was to properly identify the essential duties 

of the Lead Hand and then find ways (as have been discussed above) for her to do them safely.  

Until the City did that, I find that the duty to accommodate required the City to keep the Lead 

Hand position open for her.           

 

I also note that Ms. Whittingstall was asked to provide reports to Mr. Davidson and she did so, 

indicating that the Grievor appeared to be having physical difficulty with some of her tasks.  

Rather than acting on this information with a view towards accomodation, the City did nothing, 

presumably because it believed the Grievor would fail as a Lead Hand and because it failed to 

appreciate its actual accommodation obligations. 

 

Obviously, I cannot say for certain that the Grievor could, properly accommodated, perform the 

Lead Hand position.  I understand the City’s concerns in this regard.  The Grievor’s recent 

shoulder injury history is concerning.  However, she was entitled under the minutes of 

settlement and the Code to a fair chance without having to perform the non-essential (for a 

Lead Hand) heavy duties that appear to have given her so much trouble.  Had the City 

considered accommodation possibilities and then given her that chance and had she then still 

been unsuccessful, it is possible the City would have been successful in this case.  But in the 

absence of that, I find that the minutes of settlement and the Code have been breached.   

 

As for the second grievance, the Union grieved that the City violated the collective agreement 

and the Human Rights Code by forcing Rosita Pandya to take a medical leave of absence when, 

in its view, she was medically fit to perform the work of a Lead Hand and/or by refusing to offer 
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her any reasonable accommodation. The Union’s primary position was that the Grievor is 

medically fit to perform all the duties of the Lead Hand job and there is no basis for the City to 

prohibit the Grievor from attending work. In the alternative, if the City believes that the 

Grievor’s medical restrictions are inconsistent with the essential duties of the Lead Hand job, it 

has a duty to accommodate under the Human Rights Code. By unilaterally forcing her to take a 

leave of absence and failing to give any consideration to possible accommodations, the City 

violated both its procedural and substantive duties to accommodate the Grievor. 

 

For the reasons already stated I accept that this grievance also must succeed.   

 

I conclude by noting that I share some of the City’s concerns.  The Grievor does have quite 

serious shoulder issues and these have flared up repeatedly.  However, it is critical that most of 

that occurred prior to the Grievor’s surgery and mostly while the Grievor was a Service Person, 

not a Lead Hand.  I am not 100% sure that the Grievor will be able to return to work on a full-

time basis.  However, she is entitled to the opportunity afforded by the minutes of settlement 

to do so in a way that reflects the fact that “essential duties” are different than “all duties” and 

with proper accommodation of essential duties.  I am satisfied, on a balance of probabilities 

that were she provided that opportunity, she can be a successful Lead Hand.  I am also satisfied 

that once proper accommodation efforts are made the Grievor can work without undue risk to 

her health and safety. 

 

Remedy  

 

1) The Grievor shall be reinstated to the Lead Hand position with full compensation for 

time missed (less any amounts when the Grievor would have been off work).  The LTD 

payments received by the Grievor should be factored into this. 



52 
 

2) Before returning to active employment the Grievor must obtain a medical assessment 

clearing her to return to work and identifying any restrictions she has.  The Employer must then 

have a discussion with the Grievor and the Union with a view to identifying accommodations in 

the workplace, which will permit the Grievor to safely work as a Lead Hand.  Given the 

pandemic, I put no specific time parameters on when these discussions must take place.  

However, they should occur as soon as it is safely possible.   

 

3) Within 60 days of the date of this decision, the City must pay the Grievor $15,000 as 

damages for violations of her rights under the Human Rights Code.  This figure reflects both the 

fact that the City did not even turn its mind to the accommodation of the Grievor, the fact that 

it did not respond properly to her reasonable enquiries (and in the end ignored her altogether), 

and the fact that the Grievor has not performed job duties for a considerable period of time 

and, based on this history and the terms of her settlement, it must have been within her 

contemplation that her return to work would be unsuccessful.  

 

I remain seized to deal with any difficulties implementing my award. 

 

 

 

Brian McLean 

Brian McLean, Arbitrator 

Toronto, August 22, 2021      


