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[1] This is an appeal, with leave, from the order ofPerell J. dated March 4, 2014 dismissing a 
motion for approval of a class action settlement. 

[2] Both the plaintiff and the defendant seek approval of the settlement. As such, they are 
allied in interest on this appeal. The court therefore appointed amicus curiae. The role of amicus 
curiae in an appeal from a refusal to approve a class action settlement is to assist the court by 
providing a more balanced perspective on the issues to be decided in the appeal and that is 
precisely the assistance we received from both amicus counsel in this case. 

Overview of the Action and the Settlement 

[3] The action relates to the "Litigator" on-line database service operated by the defendant, 
Thomson Reuters Canada Limited ("Thomson Reuters"). The database includes copies of legal 
documents that Thomson Reuters obtains from public court files (the "Works") and makes 
available to its subscribers. 
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[4] The plaintiff, Mr. Waldman, is a lawyer. He brought this class action on behalf of legal 
practitioners who created the Works. He alleged that Thomson Reuters, by reproducing the 
Works without the creators' authorization, infringed their copyright. 

[5] The statement of claim was issued May 25,2010. Thomson Reuters filed its statement of 
defence on December 20, 2011. It asserted various defences, including that the Works were not 
protected by copyright law and that, in any event, its use of the Works was fair dealing for the 
purpose of research or private study (an exception to copyright infringement under s. 29 of the 
Copyright Act, R.S.C. 1985 c. C-42). 

[6] The action was certified as a class proceeding on February 21, 2012. 

(7] On July 12, 2012, the Supreme Court of Canada released five decisions (the "Copyright 
Pentalogy") that, among other things, significantly enhanced the ability of Thomson Reuters to 
rely on the fair dealing defence. Class counsel had planned to argue that Thomson Reuters could 
not rely on the fair dealing defence since its activities were motivated by profit, not research. 
That argument was rejected in Society of Composers, Authors and Music Publishers of Canada 
v. Bell Canada, 2012 SCC 36, [2012] 2 S.C.R. 326, where the court held that "research" under s. 
29 of the Copyright Act can include a for-profit service provider facilitating use of the 
copyrighted material. 

(8] This was a dramatic change in the legal landscape. The motion judge recognized that the 
action had "started out as high-risk uncertain litigation" and that it had now become 
"prohibitively high-risk litigation." 

(9] Following the release of the Copyright Pentalogy, the parties entered into settlement 
negotiations. They signed a settlement agreement on October 3, 2013 (the "Settlement 
Agreement"). 

[10] The primary terms ofthe Settlement Agreement are as follows: 

• Thomson Reuters will provide various improved communications to users of 
Litigator with respect to the copyright in the Works; 

• For a maximum period of 10 years, Thomson Reuters will provide notice to non
class members before making their Works available on Litigator and will not use 
those Works if the person objects; 

• Thomson Reuters will pay $350,000 to a cy-pres fund that will be established to 
finance public interest litigation; 

• Class members will grant Thomson Reuters a non-exclusive license to use their 
existing and future Works in Litigator and other electronic media (the "License"). 
Thomson Reuters acknowledges that the License is non-exclusive and that the 
Settlement Agreement does not assign or in any way affect any class member's 
ownership of copyright or moral rights in the Works; 
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• Class members can opt-out of the Settlement Agreement within 90 days; 

• Thomson Reuters will pay $825,000 for class counsel's costs. 

The Settlement Approval Hearing and the Motion Judge's Decision 

[11] After the Settlement Agreement was signed, class counsel undertook an extensive notice 
campaign to the approximately 12,000 to 13,000 class members, advising them of the proposed 
settlement terms. Seven class members opposed the settlement. Class counsel and the 
representative plaintiff supported the settlement, as did six class members, the Canadian Bar 
Association and the Canadian and British Columbia Civil Liberties Associations. 

[12] The settlement approval hearing took place on February 19, 2014. By reasons released 
March 4, 2014, the motion judge dismissed the plaintiffs motion for approval of the Settlement 
Agreement. 

[13] The motion judge concluded that the settlement was not fair, reasonable, and in the best 
interests of the class members. Specifically, he found that although the case was "always about 
the principle and not about the money", the Settlement Agreement brought the administration of 
justice and class actions into disrepute because: (a) it was more beneficial to class counsel than to 
class members; and (b) in its practical effect, the settlement expropriated the class members' 
property rights in exchange for a charitable donation from Thomson Reuters. He proposed 
various alternative settlements, one of which was for the plaintiff to discontinue the action on 
terms that provided for a cy-pres payment and a fair and reasonable class counsel fee, but did not 
include a license from class members. 

Standard of Review 

[14] The standard of review in this case is reasonableness. The motion judge's decision will 
be afforded deference. Errors of law, however, will be reviewed on the correctness standard: 
Hausen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, at para. 8. 

Analysis 

[15] The motion judge is an experienced class actions judge. However, in our view, this 
appeal must be allowed, for three reasons. 

License from Class Members to Thomson Reuters 

[16] Under the Settlement Agreement, the class members grant a non-exclusive License to 
Thomson Reuters to use the Works in Litigator and other electronic media. 

[17] The motion judge described the settlement as an expropriation of class members' 
property rights. This characterization of the License as a property right was an error of law. 
According to the Supreme Court of Canada in Robertson V. Thomson Corp., 2006 sec 43, 
[2006] 2 S.C.R. 363, a non-exclusive license (such as the License in this case) is not a property 
right. Rather, a non-exclusive license simply provides a "defence to claims of infringement" 
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(para. 56). Accordingly, there was no "expropriation of a property right" in the Settlement 
Agreement. 

[18] By mischaracterizing the License in this way, the motion judge failed to appreciate the 
significance of the License in the context of this settlement. The License, as a defence to a 
copyright infringement claim, was a critical term of the settlement. If class members provided a 
release without granting the License, Thomson Reuters could be exposed to future infringement 
claims by class members in respect of its continued use of the Works in Litigator. In order to 
achieve finality through the settlement, Thomson Reuters required the License to protect against 
such future infringement claims. 

[19] The motion judge further concluded that Thomson Reuters, by obtaining the License, was 
achieving something more than it could have achieved if it were successful in the litigation. 
However, the License is only a defence to a claim of infringement. If Thomson Reuters had 
succeeded in establishing fair dealing at trial, this would also have been a defence to a copyright 
infringement claim. In either case, Thomson Reuters would be entitled to use the Works in 
Litigator free from any copyright infringement claims by class members. 

[20] The grant of the License by class members was fundamental to the motion judge' s 
rejection of the settlement. To the extent that his analysis of the Settlement Agreement was 
premised on a mischaracterization of the License as a property right (as opposed to a defence to a 
copyright infringement claim), this constitutes an error of law that was central to his decision and 
therefore warrants appellate intervention. 

Institutional Fairness- Elevating the Standard for Approval 

[21] A settlement of a class action proceeding is not binding unless approved by the court: s. 
29(2) of the Class Proceedings Act, 1992, S.O. 1992, c. C.6. While the statute does not specify 
the criteria for approval of a class action settlement, the test is well established - the settlement 
must be fair, reasonable, and in the best interests of those affected by it: Dabbs v. Sun Life 
Assurance Co. ofCanada, [1998] O.J. No. 1598 (Gen. Div.), at paras. 9-16. This test has been 
recognized at the appellate level: Dabbs v. Sun Life Assurance Co. of Canada (1998), 41 O.R. 
(3d) 97 (C.A.), at para. 4, leave to appeal to S.C.C. refused, [1998] S.C.C.A. No. 372; Lavier v. 
MyTravel Canada Holidays Inc., 2013 ONCA 92, at para. 9; see also Sino-Forest Corp. , Re, 
2013 ONCA 456, at para. 13 . 

[22] The caselaw has developed a non-exhaustive list of factors for judges to consider when 
deciding whether to approve a class action settlement, including: 

• likelihood of recovery or success; 

• the amount and nature of discovery, evidence or investigation; 

• settlement terms and conditions; 

• recommendation and experience of counsel; 
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• future expense and likely duration of litigation and risk; 

• recommendations of neutral parties, if any; 

• number of objectors and nature of objections; 

• the presence of good faith, arm's length bargaining and the absence of collusion; 

• the degree and nature of communications by counsel and the representative 
parties with class members during the litigation; and 

• information conveying to the court the dynamics of and positions taken by parties 
during the negotiation. 

See Dabbs (Gen. Div.), at para. 13; Parsons v. The Canadian Red Cross Society, 
[1999] O.J. No. 3572 (S.C.), at paras. 71 and 72. 

[23] These factors provide a guide for analysis, rather than a rigid set of criteria that must be 
weighed equally in every settlement: Parsons, at para. 73. 

[24] In his analysis, the motion judge introduced an additional factor to be considered in 
determining whether to approve a class action settlement. He referred to this factor as 
"institutional fairness". He described this factor as "the fairness of the settlement from the 
perspective of a robust notion of access to justice that includes an outcome that objectively 
should satisfy the class members' entitlement to justice for their grievances." He introduced this 
factor in an earlier case: Kidd v. The Canada Life Assurance Company, 2013 ONSC 1868, 115 
O.R. (3d) 256, at para. 130. 

[25] Significantly, the motion judge stated that this additional factor of institutional fairness 
will "elevate the standard for approval and send the message that courts will not rubber stamp 
settlements". 

[26] In our view, any concerns about institutional fairness are already subsumed in the 
existing factors to be considered on settlement approval. There is no reason to add "institutional 
fairness" as a new stand-alone factor. Rather, it would only serve to confuse the manner in 
which the existing factors are to be applied. 

[27] Further, as noted above, the test for approval of class action settlements has been 
recognized at the appellate level. Elevating the standard for approval beyond that test is an error 
of law. The test remains, as it has been established and applied in the caselaw, that the 
settlement must be fair, reasonable and in the best interests of the class members. 

Prohibitively High-Risk Litigation 

[28] As noted above, the motion judge concluded that in light of the Copyright Pentalogy, the 
case had become prohibitively high-risk litigation. Nonetheless, in rejecting the settlement, he 
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effectively required the plaintiff to proceed with the litigation (or to abandon it, with the 
attendant cost consequences). 

[29] Given the motion judge's determination that the litigation was now "prohibitively high
risk", it was unreasonable for him to require the plaintiff to incur the time, expense and exposure 
in proceeding with a class action that had become no longer viable. 

Decision 

[30] A settlement is inherently a compromise. It must fall within a range of reasonableness: 
Dabbs (Gen. Div.), at para. 12. In our view, once the License is properly characterized and due 
consideration is given to the prohibitively high risk associated with continuing the litigation, we 
are satisfied that the Settlement Agreement falls within that range and is fair, reasonable and in 
the best interests of the class members. 

[31] The appeal is therefore allowed and the Settlement Agreement is approved. 

[32] The class counsel fees of $825,000 provided for in the Settlement Agreement are further 
approved as fair and reasonable. The fees of amicus curiae on this appeal, in the amount of 
$53,501.04 on a full indemnity basis, shall be paid by class counsel from its fees. 

,~C(JA_~<tti) ~w~\:_. 
A.C.J.S.C. Marrocco 

~l'?.z.J. 
R.S.J. Morawetz 

C way J: 

Released: April 28, 2016 
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